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25 November 2024

To: The National Treasury
240 Madiba Street
PRETORIA

0001

The South African Revenue Service
Lehae La SARS,

299 Bronkhorst Street

PRETORIA

0181

Via email: National Treasury (2025AnnexCProp@treasury.gov.za); and
SARS (acollins@sars.gov.za)

RE: ANNEXURE C PROPOSALS: SAIT PERSONAL & EMPLOYMENT TAXES
TECHNICAL WORK GROUP

We attach the Annexure C proposals from the SAIT Personal & Employment Taxes
Technical Work Group (the WGQ), as it pertains to technical proposals for possible
inclusion in Annexure C of the 2025 Budget Review.

We value the opportunity to participate in the legislative process and would
welcome further engagement where appropriate. Please do not hesitate to contact us
should you need further information.

Yours sincerely

SAIT Personal & Employment Taxes Technical Work Group

Disclaimer

This document has been prepared within a limited factual and contextual framework, in order to provide
technical guidance regarding a specific query relating to tax practice. This document does not purport
to be a comprehensive review in respect of the subject matter, nor does it constitute legal advice or legal
opinion. No reliance may be placed on this document by any party other than the initial intended
recipient, nor may this document be distributed in any manner or form without the prior, written consent
of the South African Institute of Taxation NPC having been obtained. The South African Institute of
Taxation NPC does not accept any responsibility and/or liability, of whatsoever nature and however
arising, in respect of any reliance and/or action taken on, or in respect of, this document. Copyright in

respect of this document and its contents remain vested in the South African Institute of Taxation NPC.
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Unless otherwise indicated, all references to sections are to sections of the
Income Tax Act, No. 58 of 1962 (the Act)

1. MISALIGNMENT OF EMPLOYEES’ TAX, UNEMPLOYMENT INSURANCE FUND
AND SKILLS DEVELOPMENT LEVIES WITHHOLDING OBLIGATIONS FOR
FOREIGN EMPLOYERS

[Applicable provisions: Paragraph 2 of the Fourth Schedule to the Act, section 5 of the
Unemployment Insurance Contributions Act 4 of 2002 and section 3(1) of the Skills
Development Levies Act 9 of 1999]

11 Background

111 Foreign employers are required to make Unemployment Insurance Fund (“UIF")
contributions and pay the Skills Development Levy (“SDL") in respect of
remuneration paid to employees who render services in the Republic.

1.2, The legal nature of the problem

121 Paragraph 2 of the Fourth Schedule previously required representative
employers (where the employer is a foreign employer) to withhold
employees’ tax in respect of remuneration paid to employees. Where there
was no representative employer, no obligation to withhold employees’ tax
would arise. The same would not apply to UIF contributions and SDL.

122, In the 2023 Taxation Laws Amendment Bill, paragraph 2 of the Fourth
Schedule was amended to extend to non-resident employers conducting
business through a permanent establishment in the Republic.

1.3. A detailed factual description

131, Foreign employers remain obligated to make UIF contributions and pay
SDL.

132, Any employee who renders services in South Africa will trigger a

requirement for the employer to register for, and contribute to UIF and SDL,
irrespective of whether the non-resident employer is conducting business
through a permanent establishment in the Republic.

1.4. The nature of the business / persons impacted

141, Foreign employers and their employees rendering services in South Africa
other than through a permanent establishment in the Republic.

1.5. Proposal

15.1. We recommend amendments to section 5 of the Unemployment Insurance
Contributions Act 4 of 2002 and section 3(1) of the Skills Development Levies
Act 9 of 1999 to distinguish between local and foreign employers and then
to link the respective obligations for foreign employers to pay UIF and SDL
to whether or not they are conducting business through a permanent
establishment in the Republic.
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2. PROPOSAL FOR A SINGLE DESIGNATED EMPLOYER REGISTRATION FOR
GROUP COMPANIES TO STREAMLINE ADMINISTRATION

[Applicable provisions: Paragraphs 2, 14 and 15 of the Fourth Schedule to the Act]

2.1. Background

211 In instances where there are a number of companies within a group of
companies which each have employees, it is often the case that, in order
to avoid duplicating administration, only one of the companies within
that group is registered as an employer with SARS and that company is
then responsible for making all employees’ tax, UIF and SDL (i.e.
employment tax) payments and filings to SARS on behalf of the group.

2.2. The legal nature of the problem

2.2.1. Under the scenario described above, all other things being equal, SARS
will receive the correct amount of employment taxes that are due in
respect of all remuneration paid to employees in the group and those
payments will have taken place within the required time frames.
However, since paragraph 15 of the Fourth Schedule requires “every
person who is an employer” to register as such and paragraph 2 of the
Fourth Schedule requires “every employer .. who pays .. remuneration”
to deduct or withhold employees’ tax from that remuneration, the other
group companies would not have complied with their obligations under
the Fourth Schedule in these circumstances.

22.2. Furthermore, notwithstanding that the registered company will have
issued IRP5 certificates to all employees and filed the corresponding
reconciliations on time, the other group companies that were not
registered would not have filed reconciliations and, as a result, could be
liable for administrative late filing penalties in terms of paragraph 14(6) of
the Fourth Schedule.

2.3. A detailed factual description

2.3.1. Every employer that has employees is required to register as such with
SARS and withhold and pay over the appropriate employment taxes to
SARS within the required time constraints and to file the appropriate
monthly and bi-annual returns.

2.3.2. In a group scenario where this function is undertaken by one company
on behalf of other group companies, the company that has undertaken
this responsibility has then technically overpaid its liability in respect of its
own employees and the other group companies have technically failed to
register as employers and have not paid their employment tax liabilities
(although the employment tax was duly paid by the registered group
company). Overall, though, SARS should have received the correct
amount of employment taxes due in respect of all remuneration paid to
all group employees.

2.4, The nature of the business / persons impacted

2.4.1. Groups of companies where a limited number of companies within the
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group are responsible for the administration of employment taxes in
respect of all employers within the group.

2.5. Proposal

251 Paragraph 15 of the Fourth Schedule should be amended to allow for one
or more designated companies within a “group of companies” as defined
in section 1 of the Income Tax Act to register as the employer with SARS
on behalf of the other companies within that group and to undertake the
employment tax payment and filing obligations on behalf of those other
group companies. This will ease the administrative burden on both SARS
and the companies as it will avoid multiple registrations of employers
when this can be consolidated into one registration.

3. ALIGNING TAX LEGISLATION WITH REGULATION 4(B) OF THE
IMMIGRATION ACT ON DIGITAL NOMAD VISAS (MAY 2024)

[Applicable provisions: Sections 66 and 67 ]
3.1 Background

31.1. On 20 May 2024, the Minister of Home Affairs issued Notice 4847 advising
of amendments to Regulations in terms of section 7(1) of the Immigration
Act 13 of 2002 in order to, inter alia, make provision for the issuing of the
so-called “digital nomad” visas.

3.1.2. In terms of clause 4 of this Notice, amendments are made to Regulation
11 to the effect that, subject to additional unrelated requirements, if the
visa is issued for a period not exceeding 6 months within a 36-month
period, the foreigner may apply to be exempted by SARS from registering
as a taxpayer and, if the visa is issued for a period longer than 6 months
within a 36-month period, the foreigner must register with SARS.

3.2. The legal nature of the problem

3.2 Section 66(1) stipulates that the Commissioner must annually give notice
of the persons who are required to furnish returns for the assessment of
normal tax. Furthermore, section 67(1) provides that “every person who
at any time becomes liable for any normal tax or who becomes liable to
submit any return contemplated in section 66 must apply to the
Commissioner to be registered as a taxpayer...".

32.2. Neither of the above-mentioned provisions make any reference to
whether or not the person is a foreigner with a work visa or to the length
of the work visa. Furthermore, the annual notice issued by the
Commissioner regarding who must submit tax returns also makes no
reference to work visas or their duration.

3.2.3. Whether or not a person who is not tax resident has a normal tax
obligation in South Africa is based on many factors such as whether their
country of tax residence is party to a double tax agreement (“DTA”) with
South Africa and the length of time that they physically spend in South
Africa.

3.3. A detailed factual description

331 There may be situations where a resident of a country that is party to a
DTA with South Africa is granted a visa for a period longer than 6 months
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but who actually spends less than 183 days in a 12-month period within
South Africa and, consequently theirincome is not taxable in South Africa
in terms of the dependent personal services article of the DTA. As a result,
they would not become liable for normal tax in South Africa and
consequently would typically not be required to register as a taxpayer
with SARS. The Regulations issued by the Minister of Home Affairs
nevertheless stipulate that they must register with SARS.

3.3.2. Alternatively, you could have a situation where the non-resident person
in question is from a country that is not party to a DTA with South Africa.
As a result, regardless of the time that they spend in South Africa, they
could be liable to tax in South Africa on their South African sourced
income. The Regulations issued by the Minister of Home Affairs
nevertheless stipulate that, if the visa issued is for less than 6 months, they
are not required to register with SARS.

3.4, The nature of the business / persons impacted

3.4.1. Foreign persons who are rendering dependent personal services
temporarily in South Africa who are granted work visas by the
Department of Home Affairs that are governed by Regulation 11 of the
Immigration Regulations, 2014, published under Government Notice No
R. 413 of 22 May 2014, as amended by Government Notice No R. 1328 of 29
November 2018 and Government Notice No R. 4847 of 20 May 2024 will
be affected.

3.5. Proposal

351 Since the Regulations issued in terms of the Immigration Act 13 of 2002
cannot override income tax legislation or DTA provisions, clarity should be
provided by National Treasury as regards how the interaction between
the Regulations and tax legislation will be accommodated. The required
conseqguential amendments to sections 66 and 67 of the Act should be
enacted.
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