A ."\.“‘
: _J f N .y
-
- e -
7

IN TAXATION



4 CONTENTS

3h45mins CPD

inthisissue JULY/AUGUST 2023 ISSUE 101

WOMEN IN TAXATION

08 Unveiling the hidden unpaid care economy: Envisioning a better
tax landscape for women

10 Exploring South African fe lei igrati d emigration .
Xploring Sou rican remale immigration an lg" (] Are tax-free savmgs

still a promising
idea for her? Wealth
creation vehicles

patterns - Factors and trends

12 Married in community of property? Understand your tax
implications before you tie the knot

15 VAT on sanitary products: Have we made progress?

19  Meet South Africa’s first female Tax Ombud

22 Fortunes secured: How family offices ensure long-term financial
success

26  Funding opportunities available to black women

28  Areyou asocial influencer or do you own an online business? The
dos and don’ts of paying your taxes and claiming deductions

32  Aretax-free savings still a promising idea for her? Wealth creation
vehicles

35 A comprehensive guide to income tax and VAT for small to medium
businesses

40  Receiving gifts from your partner? Should you be declaring this?
Spousal transfers—benefits and burdens

44  Blunt tool or sharp scalpel? Taxation as a means to achieving

justice on gender equality

Blunt tool or sharp
scalpel? Taxation as
a means to achieving
justice on gender
equality

2 TAXTALK


http://

~ N

caseware Qdopt T

14 CloudTax

Your end-to-end tax processing
management powerhouse

F| na I Iy CloudTax is a tax management platform that provides tax practitioners with
! an invaluable overview of their entire client base, and corporate tax teams

SOftwa re th at with a unified view of all tax return related matters for all their taxpayers.

' y .

1SN t taXI N g Direct integration with SARS efiling automatically synchronises all taxpayer

details into a centralized location. Built-in dashboards ensure that you never

miss a deadline, whilst users can collaborate directly with taxpayers from

within the platform. CloudTax is always available from any location, on any

device, at any time.

CloudTax includes complete support for IRP6,ITR14,ITR12 and ITR12T.

Sign up now for CloudTax and manage all your Corporate,
Individual and Trust taxpayers in a single platform

Scan the code for Contact us to book a demo

; -ﬂ- moremforma_tlonon www.casewareafrica.com
- 4 our Tax Solutions
b |


http://
http://www.casewareafrica.com

I 507075

CUes !

CONTRIL

.T
CTA(SA)™ Member

Annelie Giles

agiles@ensafrica.com/
+27 82 337 5650

Annelie is an Executive in ENSafrica’s Tax practice. She is a
chartered accountant and specialises in value-added tax (VAT)
consulting. Annelie focuses on assisting corporate clients with
legislative interpretations and providing practical solutions on
complex VAT matters across various industries.

Liezel Tredoux

classlg@unisa.ac.za/
+27 83 525 2524

Liezel is the Head of Tax Law and Senior Lecturer at Unisa. She
holds an LLD. She is a tax law academic with more than 20 years
tax law teaching experience at various tertiary institutions. She
specialises in corporate tax law, international tax law, estate
planning, estate duty transfer duty and donations tax, tax and
emigration, income tax(law).

4 TAXTALK

.T
GIP (SA)™ Member

S il

BUTORS

Keitumetse Sesana

ksesana@thesait.org.za/
+27 79 034 2155

Keitumetse is a Tax Technical Specialist at SAIT. She holds a Master
of Law (Tax Law). She has tax advisory experience in international
corporate tax matters and is presently mandated to manage
stakeholder relations with government departments regarding
legislative design and policy in taxation.

Elke Brink

elke.brink@psg.co.za/
+27 79 523 6891

Elke Brink is a Wealth Advisor at PSG Wealth, she specialises
in investment advice and offers tax recommendations on
appropriate investment vehicles and tax within investments.
She holds a BCom degree and is a Certified Financial Planner.

Lisa Marriott

Marriott@vuw.ac.nz/
+64 4 463 5938

Lisa Marriot is a professor of Taxation at Victoria University
of Wellington, New Zealand and Extraordinary Professor,
University of Pretoria, South Africa. She holds a PhD. She
specialises in Taxation.

od

Natasha Lorde

natasha@lordebusiness.solutions/
+27 69116 3277

Natasha is the founder of Lorde Business Solutions. She specialises
in business advisory, business and personal tax advisory and
business coaching. She holds a CIMA in accounting and business
management.


mailto:delano%40taxconsulting.co.za?subject=
mailto:delano%40taxconsulting.co.za?subject=
mailto:Arivan.Sathasivan%40za.ey.com?subject=
mailto:%20berry%40everitt.co.za?subject=
mailto:Hugo%40taxforum.co.za?subject=
mailto:adrian.modikwe%40thesait.org.za?subject=
mailto:nikki%40nkaccounting.co.za?subject=

Madeleine Schubert

madeleine@Boshoffinc.co.za/
+27 83 665 5038

Madeleine is an Independent International and

Domestic Tax Attorney associated with Boshoff Inc.. She holds
an MCom and specialises in corporate and family business
restructuring, trusts (local and offshore) and fiduciary services,
advance estate planning, VDP, international tax - structuring
and legal advice, and in Exchange Control Matters.

A |

Maya Nikolova

maya@taxadvise.co.za/
+27 84 605 3388

Maya is the Founder of TaxAdvise, specialising in SA tax
compliance and advisory for resident and non-resident
individuals and corporate entities — income tax, employees’ tax,
VAT and dividends tax. She is a Master Tax Practitioner (SA) and
Business Accountant in Practice (SA) with a BCom and PGDip Tax.

Roxanna Naidoo

roxanna@taxconsulting.co.za/
+27 729257192

Roxanna is the Head of the Professional Partner Network
and a Legal Advisor at Tax Consulting SA. She specialises in
providing tax, accounting, and legal services to a wide range
of clients, including tax, accounting and legal practices,
wealth and asset management companies, and global
movement companies.

Yolisa Dyasi

taxqueries@thesait.org.za/
+27 76 997 7263

Yolisa is a Tax Technical Consultant at the South African Institute of
Taxation. Her experience in the tax landscape spans over 5 years,
which she has acquired from the South African Revenue Service
and the Office of the Tax Ombud, where she specialised in tax
administration and SARS operations.

convrisurors | R

.“‘

Sumarie Swanepoel

swanepoel@up.ac.za/
+27 124204125

Sumarie is a senior lecturer in the Department of Taxation at the
University of Pretoria. She has almost 14 years of experience in
lecturing and tax training having also been the senior manager of
the Deloitte School of Tax. Her research interests include gender
and taxation and she is currently enrolled for her PhD degree in
taxation entitled: Assessing and Mitigating Gender Bias in Direct
Income Tax Legislation in South Africa.

Zahra Rawjee

info@uzenzele.com/
+27 12346 5174

Zahra provides consultancy and advisory services in the capital
raising space. She has been assisting businesses in South Africa to
raise the funding they need since 2010. She has a specialisation
in DFI funding and has been instrumental in raising grants and
preferential loans for a number of businesses.

TAXTALK 5


mailto:michaelm%40mckinoninc.com?subject=
mailto:thomas%40taxconsulting.co.za?subject=
mailto:taxqueries%40thesait.org.za?subject=
mailto:nyasha%40sataxguide.co.za?subject=
mailto:herman.viviers%40nwu.ac.za?subject=
mailto:nyasha%40sataxguide.co.za?subject=

TEAM

| E A M Editoral Specialist
Dinah Ramonyai

Supporting Editor

Dr Annamarie Mostert

Tell us what you think. Questions

and suggestions can be sent to
mmaseko@thesait.org.za

Editorial Advisors
Muzikayise Mike Maseko
Keith Engel

Design, Layout and Cover Illustration
Neo Wilma Makaleng
neo.makaleng@thesait.org.za

FIND

Postal address

PO Box 712
Menlyn Retail Park
0063

Editorial head office

Summit Place Business Park
Building 3, Ground Floor

221 Garsfontein Road, Menlyn
Pretoria

South Africa

0081

Advertising sales
Muzikayise Mike Maseko
mmaseko@thesait.org.za

Opinions expressed in this publication are those of the authors and do not necessarily reflect those of this journal, its/editor or its publishers. The mention of specific products in articles or
advertisements does not imply that they are endorsed or recommended by this journal or its publishers in preferenge to others of a similar nature, which are not mentioned or advertised.
While every effort is made to ensure the accuracy of editorial content, the publishers do not accept responsibility for omissions, errors or any consequences that may arise therefrom.
Reliance on any information contained in this publication is at your own risk. The publishers make no representatjons or warranties, express or implied, as to the correctness or suitability
of the information contained and/or the products advertised in this publication. The publishers shall not be liable for any damages or loss, howsoever arising, incurred by readers of this
publication or any other person/s. The publishers disclaim all responsibility and liability for any damages, including pure economic loss and any consequential damages, resulting from the
use of any service or product advertised in this publication. Readers of this publication indemnify and hold harmless the publishers of this magazine, its officers, employees and servants
for any demand, action, application or other proceedings made by any third party and arising out of or in connection with the use of any services and/or products or the reliance on any
information contained in this publication.

Proudly Brought t6 you by

L J
South African
Institute of.
Taxation


mailto:mmaseko%40thesait.org.za?subject=
mailto:neo.makaleng%40thesait.org.za%0D?subject=
mailto:neo.makaleng%40thesait.org.za%20?subject=

https://www.thesait.org.za/events/EventDetails.
aspx?id=1753735&group=

10t Annual

I\TA&X INDABA

SUNvIiving 1taxation:in-a
NO GROWTH En\utrenment

The Leonardo | Sandton 11-13 September 2023

A~
Vd
i

- 4

Be part of the largest tax
event in South Africa.

The Tax Indaba 2023 will be celebrating its

10t anniversary. The three-day conference has
become the established annual platform to discuss
topical tax issues affecting the local and international
tax community. The Indaba remains by far the largest
tax event in South Africa.

EXPLORE-ENGAGE+-BE POWERED

3-day tickets: Individual tickets:
https://www.thesait.org.za/events/EventDetails.
aspx?id=1750993&group=



B /00w uneaiD care Ecovomy

UNVEILING THE HIDDEN
UNPAID CARE ECONOMY:

Envisioning a better tax

a®

landscape for women

» SUMARIE SWANEPOEL, Senior Lecturer at the University of Pretoria

It is the eve of South African Women’s Day 2023. My phone chimes, signalling the
commencement of the customary Women'’s Day platitudes. “Treat the special women in
your life to a service for a sparkling home. Shower her with love and more ‘her’ time!

ncouragement of this nature from a well-known
cleaning service, innocent as it seems, contains

the inherent assumption that it is incumbent upon
women to clean the house. This reinforces the
notion that adults who co-inhabit a space need not
assume co-responsibility for that space. Calls to gift a clean
house to a woman in order to create leisure time (something
which should not be seen as discretionary) is the type of
gender stereotyping that exacerbates the difficulties women
face.

Such is the systemic nature of our assumptions about
gender that we cannot escape them either in everyday life
orin the field of tax. This deep-rooted societal approach to
gender roles impacts tax in the same way that tax impacts
each and every one of us. It is therefore important that even
or rather especially in the field of tax, due consideration be
given to issues of gender and gender equality.

To this end, the term ‘gender'must be used carefully at the
macro-economic levels in which tax policy operates. Gender,
when considered alongside tax, can lead to a binary use of
the term which means erasure of genders and the reduction
of women to one monolithic entity. Nevertheless, it remains
useful to see gender as a social construct that leads to
certain roles and expectations in order to meaningfully
engage with tax policy and legislation. These expectations
include that women generally bear the brunt of the unpaid
care economy. Women are often expected to keep the home
fires burning, which either makes participating in the labour
market challenging or downright impossible.
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Studies around the world have shown that women (and
sometimes even young girls, who happened to be the
oldest women in the household) spent significantly
more time than men (or boys) on childcare during the
pandemic. In fact, the pandemic seems to have left
something of a gender equality recession in its wake. We
are going backwards; urgent redress is needed.

In this regard, section 9 of our Constitution tells us the
following:

(1) Everyone is equal before the law and has the right to
equal protection and benefit of the law.
Equality includes the full and equal enjoyment of all
rights and freedoms. To promote the achievement of
equality, legislative and other measures designed to
protect or advance persons, or categories of persons,
disadvantaged by unfair discrimination may be taken.
The state may not unfairly discriminate directly or
indirectly against anyone on one or more grounds,
including race, gender, sex, pregnancy, marital status,
ethnic or social origin, colour, sexual orientation, age,
disability, religion, conscience, belief, culture, language
and birth.
No person may unfairly discriminate directly or indirectly
against anyone on one or more grounds in terms of
subsection (3). National legislation must be enacted to
prevent or prohibit unfair discrimination.
Discrimination on one or more of the grounds listed in
subsection (3) is unfair unless it is established that the
discrimination is fair.




There are scholars who argue that section 9(2), read with section
9(5), empowers us to explore and enforce a far more transformative
brand of equality than we necessarily have to date. It is mostly true
that overt discrimination has been removed from the South African
tax legislation. For example, the married person definition and
higher marginal taxation of married women has been abolished. Yet,
the language of the acts often still uses ‘he’to indicate any gender.
Despite progress in eradicating overt discrimination, a more insidious
inequality lingers just beneath the surface of the tax legislation. We
have not yet formally considered gender equality at any stage in the
creation and reinvention of our tax policy. Tax legislation in South
Africa operates under the ingrained assumptions about gender
roles that serve to eradicate women’s voices, wants and needs. Our
Constitution arguably allows us to turn this on its head and uproot
these systemic biases.

However, when the seminal literature on tax equality is explored,

|' J)

HIDDEN UNPAID CARE ECONOMY

“Women are often expected to
keep the home fires burning,

which either makes participating
in the labour market challenging
or downright impossible”

it reveals income as the driver of what is equal and what is not,
forgetting class, race and gender. Anthony Infanti refers to this

as the ‘sanitizing effect’ of tax equity (See Infanti, A. C. (2007). Tax
Equity. Buffalo Law Review, 55(4), 1191-1260 https.//heinonline.org/
HOL/P?h=hein.journals/bufir55&i=1199). Yet, gender informs roles,
rights and access to resources; therefore, it also informs the ways in
which seemingly neutral tax policy impacts a specific gender.

The practical fact remains that women generally need to source a
safe place to leave their children before they can move freely into
focusing on their careers and entering the labour market. This is a
clear hurdle which women generally need to face more often than
men. It only makes sense, then, both logically and constitutionally,
that tax policy intervenes here and offers childcare assistance in

the form of a deduction, a credit or free childcare centres. This
would not be unprecedented—either worldwide or in South Africa.
Several countries offer some form of childcare deductions or credits
and South Africa boasts an Employment Tax Incentive designed

to subsidise and encourage employment of the youth. Why not
similarly advance the employment of women? Aside from being
the right thing to do, research shows that encouraging women to
enter the workplace makes every one of every gender happier and
more productive at work.

| forward the message about ‘treating’ the special woman in your
life to a clean house and some relaxation time to a friend. “Did you
see this? It’s 2023!"| ask indignantly before deciding that this is about
as much as | can tolerate today. Acutely aware of how privileged |
am to be able to do this, | call the local pizza place.“Toy for a boy or a
girl?", they earnestly ask when | order a kiddie's pizza."How about you
describe the toys to me and I tell you which suits the child's personality
better?" | counter.
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- SOUTH AFRICAN FEMALE EMIGRATION PATTERNS

Head of Professional Partner Network

herefore, it is imperative to understand the factors driving

the emigration of South African women from neighbouring

African countries, countries with historical ties, and

nations with better economic opportunities, as well as

the emigration trends of South African females to various
countries around the world.

Emigration patterns and factors

Emigration patterns between South Africa and its neighbouring African
countries are largely influenced by proximity and shared cultural ties.
The borders that connect South Africa with several African nations
have established it as a natural destination for individuals in search of
improved opportunities, better living conditions, and opportunities to
reunite with family members who have already settled there.

Economic, political and social stability

The historical and political connections forged during the anti-
apartheid struggle have left a lasting impact on migration trends. For
instance, countries such as Zimbabwe have played a pivotal role in
hosting refugees during that tumultuous period. This historical bond
has continued to shape migration dynamics, with Zimbabweans now
seeking economic prospects and a more stable environment in South
Africa.

7 0 TAXTALK

FACTORS AND TRENDS

» ROXANNA NAIDOO, Admitted attorney for Financial Emigration and

Migration is a global phenomenon driven
by a complex interplay of factors, including
economic opportunities, social stability,
historical ties and personal aspirations. South
Africa, with its rich cultural diversity and
unigue history, has seen significant patterns
of both immigration and emigration.

Economic considerations also play a significant role in migration
patterns.

Countries such as the United Kingdom, Australia, Canada and New
Zealand are renowned for their robust economies and higher
standards of living. These nations often attract South African female
emigrants who are enticed by the promise of better job opportunities
and improved economic conditions. Political and social stability

are key factors that draw migrants to certain destinations as well.
Similarly, countries such as Botswana and Namibia, characterised by
their stability, become attractive options for those seeking safety and
security.

Better education and healthcare

The availability of quality education and healthcare systems in

countries such as Australia, Canada and New Zealand contributes to

their popularity as emigration destinations. South African families often
make the decision to migrate in order to provide their children with

access to these resources, further enhancing the allure of these nations.
Language and cultural familiarity also drive migration decisions.
English-speaking countries offer a linguistic advantage to South African
emigrants who are already proficient in English due to the colonial

history of the nation. >



» South African females seeking greener pastures
The emigration trends among South African women reflect a complex
interplay of factors ranging from economic aspirations and educational

pursuits to a search for a better quality of life and a sense of belonging.
Whether it is the allure of renowned educational institutions in the United
Kingdom, the promise of inclusivity in Canada or the desire to explore
new frontiers in Australia and New Zealand, South African women are
making deliberate choices to shape their destinies on foreign shores.

As they embark on these journeys, they contribute to the diversity and
dynamism of their chosen destinations while forging new paths for
themselves and future generations.

The emigration trends among South African women carry significant
economic and fiscal implications for the nation, resonating across multiple
sectors and the overall health of the economy. Whereas the pursuit of
opportunities abroad is an individual's prerogative, it is imperative to delve
into the repercussions of their absence on South Africa's economic fabric.

Fiscal and economic consequences of emigrating females
The emigration of highly educated women, particularly those engaged

in advanced academic pursuits, fuels the phenomenon known as ‘brain
drain’ This results in the outflow of intellectual capital that could otherwise
have been channelled into research, development and innovation in
South Africa. As a result, the country's competitive stance in the global
knowledge economy takes a hit.

The emigration of skilled professionals and potential high earners
triggers a decrease in tax revenue for South Africa. This has a cascading
effect, impairing the government's capacity to allocate funds for public
services such as education, healthcare and infrastructure development.
The diminished number of tax contributors strains fiscal resources and
impedes endeavours to tackle prevailing socioeconomic challenges.
Entrepreneurial drive and investment capital also find their way abroad
with emigrating individuals.

As South African women explore opportunities overseas, the nation
misses out on potential entrepreneurial ventures, start-ups and
investments that could invigorate economic expansion and catalyse job
generation.

The silver linin

On a positive note, certain emigrating South African women contribute
through remittances, offering financial support to their families and
fostering local economic growth. Nonetheless, this positive contribution
does not completely offset the broader economic impacts associated with
their emigration.

South African women who emigrate often possess diverse skills and
qualifications. As they move to other countries, they have the opportunity
to share their expertise and knowledge in various sectors, contributing to
the growth and development of the host nations. This transfer of skills can
enhance global collaboration and innovation.

sourt arrican remaL e emicrarion parerys | R

“The emigration trends among South
African women reflect a complex
interplay of factors ranging from
economic aspirations and educational

pursuits to a search for a better quality
of life and a sense of belonging”

Many South African women emigrate in pursuit of higher education
opportunities. Studying abroad allows them to access top-tier
institutions, innovative research and diverse academic environments,
enriching their intellectual and personal growth. Living and working
in different countries allow South African women to establish a
global network of contacts and connections. These relationships can
be beneficial to future collaborations, business ventures and even
opportunities to contribute to initiatives that bridge South Africa and
their host nations.

Conclusion

The decision of South African women to move abroad is driven by

a desire for personal and professional growth, new experiences and
better opportunities. Whereas these departures have economic
implications for South Africa, the benefits that these women bring to
their host countries and to themselves are numerous. The migration
of women fosters global connections, knowledge exchange

and personal development that can ultimately contribute to the
enrichment of both individual lives and international communities.
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MARRIED IN
COMMUNITY

OF PROPERTY?

» YOLISA DYASI, Tax Technical Consultant at SAIT

For most people, getting married is one of the most
significant events in their lifetime.day filled with love and
promises of nothing but happiness for all the days to
come. And whilst most couples think about the venue,
the dress and the cake, the tax implications of getting
married are usually the last thing on their minds.

his article delves deeper into the tax implications of getting married,
particularly in community of property.

Types of marriages in South Africa
South African law recognises three types of marriages which may be
registered with the Department of Home Affairs.

1.  Civil Marriage
A civil marriage can be classified as a legal union between a man and a woman.
Currently, civil marriages in South Africa can only be entered into by heterosexual
couples. Civil marriage may be classified and registered under three specific
regimes:
Marriage in Community of Property;
Marriage Out of Community of property with the Accrual System; and
Marriage Out of Community of Property without the Accrual System.

7 2 TAXTALK

2.  Civil Union

Couples married under the Civil Union Act, No.
17 of 2006, enjoy the same rights, responsibilities
and legal consequences as couples married in

a civil marriage. However, the Civil Union Act
does recognise and allow the union of same-sex
couples.

3. Customary Marriage

Customary marriages are also known as traditional
marriages, regulated by African traditions and
customs. Unless an antenuptial contract was
concluded prior to the customary marriage, these
marriages are classified as a marriage in community
of property and would bear the full legal, financial
and tax implications of such a marriage.

Tax implications of a marriage in community
of property
The Income Tax Act, No. 58 of 1962, defines a
spouse as
‘a person who is the partner of such person—
a)  inamarriage or customary union recognised in
terms of the laws of the Republic;
b) inaunion recognised as a marriage in
accordance with the tenets of any religion; or >



MARRIED IN COMMUNITY OF PROPERTY? -

» ¢ inasame-sexor heterosexual union which is Personal Income Tax implication (including
intended to be permanent, Capital Gains Tax)
and ‘'married, 'husband' or 'wife' shall Taxpayers who are married in community of property
be construed accordingly: Provided that are typically taxed on a 50/50 basis of all the passive
amarriage or union contemplated in income received by both spouses. This passive income
paragraph (b) or (c) shall, in the absence includes, amongst others:
of proof to the contrary, be deemed to be - Local and foreign interest;
amarriage or union out of community of « Local and foreign dividends subject to SA
property.” normal tax;
Distributions from a Real Estate Investment
By definition, unless a spouse has documentary Trusts (REIT);
evidence to prove otherwise, their union is . Capital Gain/Loss; and
classified as 'out of community of property' « Local rental income.
by default. Should a taxpayer want to benefit Practically speaking, this would mean that all the
from the personal income tax benefits income listed above would be included, in full, on both
discussed below, they may need to provide the spouses’income tax returns and be taxed 50/50 for
documentation to prove to SARS that they are each spouse upon assessment on an annual basis. For
indeed married 'in community of property" example:
Spouse A Spouse B Total income For each spouse
Local interest R10 000 R50 000 R60 000 R30 000
Local rental R50 000 RO R50 000 R25 000
Capital gain R55 000 R5 000 R60 000 R30 000

“By definition, unless a spouse has documentary evidence to prove otherwise, their
union is classified as ‘'out of community of property' by default”

TAXTALK 7 3
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This 50/50 split comes with some advantages, including the
‘double’benefit of the exemptions or exclusions in terms of
the Income Tax Act. For example, because both spouses are
eligible for the R23 800 exemption (R34 500 if over the age of
65) of local interest, this would result in spouse A's exemption
indirectly being used to lower the taxable income for spouse
B.

That stated, spouses married in community of property or out
of community of property with the accrual system may still
opt to exclude certain income from their communal estate.
This would have a‘what’s yours is yours, and what's mine is
mine’effect; each spouse would only need to declare the
income they received in their personal capacity during the
year of assessment.

Similar to the interest exemption, both spouses qualify for the
R40 000 annual exclusion for Capital Gains Tax purposes. From
the example above, where spouse A would have previously
included R15 000 (R55 000 — R40 000) in their taxable income,
now no capital gains are included in their taxable income
because the net capital gain is less than R40 000.

Additionally, when a spouse disposes’ of an asset to another
spouse, the transaction is exempt from Capital Gains Tax.
Where there is a transfer of assets between spouses, the
spouse disposing of the asset disregards any capital gain or
capital loss and the spouse acquiring it takes over the history
of the asset for purposes of determining that spouse’s base
cost.

Donations Tax Implications

Section 56(1) of the Income Tax Act explicitly excludes
donations between spouses from Donations Tax. This means
that spouses can donate a limitless number of assets to each
other without paying the 20% Donations Tax on the value of
those assets.

Estate Duty Implications

Sometimes 'til death do us part’lasts just a little longer than
that with the consideration of Estate Duty in the event of a
spouse passing away and the surviving spouse inheriting all
the assets, no estate duty is payable whatsoever. Additionally,
no capital gains tax is applicable. However, the estate duty and
Capital Gains Tax may be due and payable upon the death of
the surviving spouse.

Conclusion

In essence, although tax is the last thing on a couple's mind
before tying the knot, it is important to have a discussion
about this as the marriage will have an implication on both
spouses’finances and taxes on a year-to-year basis until death
do you part.
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VAT on

sanitary products:

Have we made
progress?

» ANNELIE GILES, Tax Manager at ENSafrica

Value-added tax

1 s a tax, it is apathetic and gender-neutral. It does not target
(\/AT) 15 d taX on th S any particular gender, race or religion because all purchasers
consum pt| on Of of the same items equally bear the VAT cost on those items at
. the point of sale. Being broad-based, VAT is also non-selective
g OOd S an d Services about the type of product that is taxed. But gender-neutral is

not always gender-equal.

in South Africa,

Zero rating as a tax exception

\/Vh IC h Mmeans th e VAT is imposed at the standard rate of 15% on the taxable supply of
goods and services in South Africa, unless a product qualifies to be zero

p urc h aser bea rs th e rated (i.e. taxed at a VAT rate of 0%). Zero rating is the most beneficial
form of VAT treatment. It allows a purchaser to acquire a particular item

COSt th e reOf without VAT while still allowing the seller to claim a VAT deduction on its

expenses related to the making of those zero-rated sales. This makes the
item truly VAT free.

Where the final consumption in a supply chain is zero rated, government
generally does not receive any revenue from that chain. Therefore, zero

rating is a very important policy consideration as it has a direct impact on

the fiscal budget. >
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> Design of a VAT system
VAT is a simple and efficient way for the government to
collect a large amount of revenue on a broad range of

expenses. By its very design, the VAT system in South Africa

is based on sound fiscal principles of neutrality, equity and
efficiency. It aims to be neutral as regards a consumer’s
choice of production and distribution channels and it is
simple in its administration.

It is not desirable for a VAT system to contain multiple VAT
rates for different product types or a host of exceptions
and exemptions, as this erodes the VAT base and
increases the cost and complexity of compliance. Where
concessions are made, such as the zero rating of certain
products, these are carefully considered and intentionally
limited to achieve particular policy objectives.

From an equity perspective, VAT is regressive as the

poor spend a greater proportion of their income on tax
compared to higher-income earners. This is particularly
relevant in a South African context where income
inequality is extremely high. In addition to the issue of
a’'missing middle class, a recent World Bank report on
Inequality in Southern Africa: An Assessment of the Southern
African Customs Union, released in March 2022, found that
the gender pay gap in South Africa is sizeable. At the time,

women earned on average 38 per cent less than their male

counterparts in the same employment positions.

To limit the impact of VAT on the cost of basic items,
Schedule 2 to the Value-Added Tax Act No. 89 of 1991
(the VAT Act) contains a list of zero-rated products,
predominantly comprised of various foodstuff. However,
even with a basket of zero-rated items, VAT is a very
blunt instrument to achieve equity in the system and,
furthermore, does very little, if anything, to address
gender-related challenges on a day-to-day basis.

“By having excluded certain sanitary products
from the zero-rated list, it would appear
that South Africa inadvertently introduced

a luxury tax’on these items as only higher
income earners could afford to forgo VAT-free
products in favour of more expensive ones”
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A case for zero-rated sanitary products

Because VAT targets consumption, it can indirectly and inadvertently
create gender bias. VAT on sanitary products have long been seen as
discriminatory against women and is colloquially referred to as a ‘pink
tax. Considering that women would require some form of menstrual
hygiene product each month from around the age of 13 until 55,
except when pregnant, they bear a substantial additional tax burden
compared to men simply based on biology. Women have no choice in
the matter and to tax such a predisposition seems inherently unfair.

Due to the increase in the VAT rate from 14% to 15% on 1 April 2018,
the Minister of Finance, through the Davis Tax Committee, appointed

a panel of independent experts (the Panel) to consider and review the
list of zero-rated food items to limit the regressive impact of the tax on
poor households. The Panel received over 2,000 submissions and a total
of 66 expense items were considered, which included a number of non-
food merit goods (being goods for which an increased consumption
would benefit, or at least not harm, economic and social development
and which should be incentivised to address specific needs). Out of
this, the Panel identified eight expense items for further consideration,
including sanitary products.



According to its report, Recommendations on Zero
Ratings in the Value-Added Tax System to the Minister

of Finance by the Independent Panel of Experts for the
Review of Zero Rating in South Africa, published on

6 August 2018 (the Report), sanitary products were
undoubtedly the most suggested addition to the list of
items already zero-rated. The Panel acknowledged that
women face a host of unfair obstacles to advancement
in education and work; measures to improve their
living conditions and reduce barriers to engagement
in society must be given substantial weight. At the
conclusion of its work, the Panel recommended that
sanitary towels and tampons be zero rated, combined
with the free provision of sanitary products to women
and girls through hospitals and clinics.

Therefore, with effect from 1 April 2019, the supply of
sanitary towels (pads) is zero rated in terms of section
11(1)(w) of the VAT Act. Part C of Schedule 2 to the VAT
Act lists the particular sanitary products that qualify for
zero rating, summarised as follows:

. Sanitary towels (pads) and pantyliners, of
wadding of textile material;

e Sanitary towels (pads) and pantyliners, of
paper pulp, paper, cellulose wadding or webs
of cellulose fibres;

e Sanitary towels (pads) and pantyliners, made
up from knitted or crocheted textile material;

. Sanitary towels (pads) of certain other
materials; and

e Other, sanitary towels (pads) and pantyliners.

In addition, the same products henceforth qualify for
VAT exemption upon importation into South Africa
in terms of section 13(3), read with paragraph 7(d) of
Schedule 1 to the VAT Act.

An inadvertent residual 'luxury tax'?
Notwithstanding the recommendations of the Panel,
the list of zero-rated sanitary products is notably
limited to sanitary towels (pads) and pantyliners made
from various materials. No mention is made of other
commonly used products such as tampons, menstrual
cups or even period underwear. In order to acquire
any of the excluded items, a purchaser would have

to pay 15% more as a result of VAT. This goes against
the neutrality principle of a VAT system which requires
consumer choices to be unaffected by VAT.

By having excluded certain sanitary products from
the zero-rated list, it would appear that South Africa
inadvertently introduced a'luxury tax’on these items
as only higher income earners could afford to forgo
VAT-free products in favour of more expensive ones.

VAT ON SANITARY PRODUCTS -

Every woman will tell you that menstrual hygiene
products are not a luxury. These products are
critical for reproductive health and essential

for human dignity, which includes the right

to choose. Women should be free to select a
menstrual management product that is both
comfortable and affordable without an added tax
burden.

It is equally essential to preserve the simplicity

of the South African VAT system by avoiding the
complex task of having to accurately classify each
product of the same hygiene category in order to
be taxed according to a particular VAT rate.

Regressivity vs gender-equality
Although the Panel recommended in its report
that the externalities of promoting women'’s
advancement should be taken into account in
weighing the costs and benefits of zero rating,

it also stated that consideration of sanitary
products for zero rating was included for further
consideration based on goods consumed by
vulnerable groups. The zero rating of certain
sanitary products was therefore aimed at women
whose consumption of the products was largely
dependent on the cost thereof. However, the
removal of VAT does not always mean lower
prices; it is not clear to what extent the benefit of
zero rating on sanitary products has truly been
passed on to the consumer by the retailers.

Further, it seems that when South Africa added
sanitary products to the zero-rated list, it
prioritised the regressivity of VAT (by attempting to
make it more affordable for lower-income earners
to have access to some sanitary products) and not
necessarily to improve gender inequality in the
system. While reducing the regressivity of VAT is

an important policy consideration and bearing in
mind that the terms of reference of the Panel were
to do just that, it does mean that there is still a lot
of work to be done to achieve equal rights for all
women in society regardless of their income level.

Missed opportunity

More and more women are making up a bigger
component of the economy and they provide

a significant contribution to society on various
fronts, be it at home or in the workplace. Given
that VAT is a consumption-based tax and that
women'’s menstrual needs are here to stay, it
seems to be a missed opportunity for South Africa
to have achieved much more in terms of gender
equality had it zero rated all sanitary products.
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FIRST FEMALE TAX OMBUD L

Meet South Africa’s
first female Tax Ombud

» KEITUMETSE SESANA, Tax Technical Specialist at SAIT

As a champion for woman empowerment and a stern advocate
for technical excellence and quality, Ms Mputa—South Africa’s
first female Tax Ombud—is well on her way to elevating the
Office of the Tax Ombud (OTO) to greater heights.

ailing from humble beginnings in the rural Eastern

Cape, Ms Mputa was one of the first female pioneers
who completed a postgraduate diploma in tax law.
She took the road less travelled’and ventured into a
career in taxation that spans more than two decades.

During this time, Ms Mputa has honed and fine-tuned her

tax technical and engagement skills to aptly poise herself in

becoming South Africa’s first female Tax Ombud.

Stakeholders are most familiar with Ms Mputa as the Chief
Director: Legal Tax Design at National Treasury—a position for
which she was headhunted and which she held for close to a
decade. However, her depth of tax experience results from a
rich history and a wide variety of positions that she has held in
both the private and public sectors.

Upon completion of her articles of clerkship and her admission
as a full-fledged attorney of the High Court of South Africa, Ms
Mputa's career in taxation started out at the Tax Exemption Unit,
SARS Head Office in 1999. She then joined Arthur Andersen,
one of the pre-eminent audit firms of its time. It was at Arthur
Andersen that she learnt the value of paying attention to detail
and producing good quality work; the values for which she is
well known in today’s tax circles.

As one of the few females who has held and continues to hold
positions of authority in the tax industry, Ms Mputa has been
able to stay the course as a result of her dedication and hard
work."As women, we must work twice as hard. That is something
Ido a lot. | always say that your quality of work should speak for
you.", she says.

Being a woman in taxation is not easy and although Ms Mputa

has faced a measure of resistance in her positions, she has

been able to overcome this resistance as a result of the public

and transparent manner in which she has engaged with
stakeholders over the past years. >
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“Ms Mputa recognizes that one of the
biggest challenges that is now facing
her office lies in creating awareness of
her office in underserved communities”

Ms Mputa enters every room knowing that she must do her best; it is
her ability to work hard that has resulted in her being identified as a

person who can take on more responsibility. This, she believes, is one
of the reasons that she was appointed as the first female Tax Ombud.

She encourages others to follow in her footsteps as she has always
advised those who reported to her that their contribution to
National Treasury is a way in which one can “give back to our country
[South Africa]”. Ms Mputa firmly believes that “this is our democracy; if
we do not add value, who will?"

In her role as Chief Director, she championed female empowerment
and favoured female progression. During her tenure at National
Treasury, Ms Mputa also continued to enact and enhance gender-
based policy items that were favourable to females and that assisted
in improving the lives of many females in South Africa. This includes,
but not limited to, refining legislation such as medical tax credits;
"Our government is aware of and mandates each department to have
legislation that is gender-based and gender-favourable’, says Ms Mputa.

2 0 TAXTALK

Thus, Ms Mputa maintained a high standard and ensured
that effective reporting on female gender-based policy items
was submitted to the Department of Planning, Monitoring
and Evaluation on an annual basis.

In reflecting on her appointment as the first female Tax
Ombud, she aptly acknowledged that “women are still
underrepresented even though they form over half of the
global population”. She continues, "being appointed as South
Africa’s first female Ombud was not only an achievement

for me, but it also felt like my appointment was a win for the
country”. Following on from the gender-centric nature of her
predecessor, Ms Mputa intends to continue empowering
and mentoring females in the profession, particularly those
who work for the OTO. Ms Mputa is of the view that her
appointment is in line with the principles that were outlined
at the "Women in Power Call for Action” event that was hosted
by the President of the United Nations General Assembly on
12 March 2019. She further believes that her appointment is
proof that South Africa is moving progressively in appointing
women into positions of power.

Ms Mputa intends to position the OTO as a “beacon of
hope’, where taxpayers will be treated with empathy and
integrity. She vows that her office will achieve all this while
upholding and pursuing technical and service excellence.
She also intends to “enhance their relationship with SARS". In
so doing, this will ensure that SARS will implement the OTO's
recommendations which will have a direct correlation to
taxpayers receiving assistance in their tax matters. Her office
shall continue to act as a 'beacon of hope' for taxpayers
who view the OTO as their“last resort” whenever they are
frustrated in their respective dealings with SARS.

The biggest challenges that are now facing her office

lies in creating awareness of t the OTO in underserved
communities. She intends to roll out numerous local
outreach programmes in underserved provinces, such

as doing trade fairs in malls and the like. In creating this
awareness, Ms Mputa and her office are dedicated to
“reaching the hearts” of taxpayers and improving the
language comprehension of tax by connecting with
taxpayers in the spoken language of the local outreach areas.

Although the OTO is structurally dependent on SARS, Ms
Mputa assures taxpayers that her office is not an arm of
SARS. The OTO is and will continue to remain functionally
independent from SARS. This entails that her vision for her
office will not be overshadowed by the objectives of SARS
but that her vision will aid in continuing to serve taxpayers
and in remaining a‘beacon of hope'

"Of the 98 recommendations that were made by the Tax Ombud
to SARS in the past year, 80 per cent of those recommendations
were accepted and in favour of the taxpayer’, says Ms Mputa.
She further reiterates that her office is not ‘toothless

While taking into consideration budgetary and regulatory
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p  requirements such as those set out in the Public Finance
Management Act as a medium to long-term goal, Ms Mputa
intends to implement measures to ensure that the OTO will
eventually obtain structural independence from the SARS, butin a
cost-effective manner.

Although it remains SARS' duty to shoulder the responsibility of
taxpayer education, her office launched thee firsteducational
campaign entitled ‘Making Taxpayers'Rights Matter’during her
first 100 days in office. This campaign places taxpayer rights at its
very centre."When taxpayers are aware of their rights, they will also
equally be aware of their obligations to comply. Making taxpayers
aware of their rights will increase taxpayer compliance’, says Ms
Mputa.

Furthermore, when taxpayers are aware of their rights, this will
also increase awareness of services rendered by the Office of the
Tax Ombud.“Increased awareness will result in improved compliance,
improved tax administration and, in turn, increased revenue
collection, which will contribute to the national revenue fund that is
allocated by the Finance Minister in his Budget’, says Ms Mputa.

She has pledged that the whole team at the OTO is committed to
making her vision and the campaign a success.

Speaking about her transition from being “on the other side’,
where she spearheaded legislative drafting that may at times be

perceived as being against the taxpayer, to now being in a position
where she essentially fights for the taxpayer, Ms Mputa assures
taxpayers that she will continue to abide by the principles of equity,
transparency, simplicity and fairness.

In her role as Chief Director at National Treasury, she always held
those principles as cornerstones of her work and will continue to

do so. In designing tax legislation, Ms Mputa has always been aware
of and has kept the taxpayer in mind. Even in cases where National
Treasury implemented anti-avoidance provisions, Ms Mputa advised
that these would be revised in the name of fairness to the extent that
it was evident that these anti-avoidance measures disadvantaged
compliant taxpayers. She has assured taxpayers that as the new Tax
Ombud, she will continue to adhere to the fundamental pillars of
taxation.

As a trailblazer in the tax community, Ms Mputa encourages women
who wish to mirror her success to develop a keen attitude towards
learning and to be “curious” about tax developments.“Do not restrict
your education solely to your qualification; take up education in other
forums as well’, says Ms Mputa.

Although this may involve late nights, early mornings and a
magnitude of hard work, Ms Mputa advises females in the tax

industry never to compromise the quality of their work.

"Your work should speak for you" and, so it has for Ms Mputa.

TAXTALK 2 7
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The impending wealth transfer from the
'‘baby boomer generation’to the next is one
of our time's most significant economic and
social phenomena.

—
ith such a phenomenon, concerns are raised”
by such individuals about how to retain their
wealth for future generations and protect
them against all risks, including but not
limited, to the treasury and revenue authorities

of governments that have started making rumbling noises

about imposing wealth taxes over and above those currently
known to most of us, such as capital gains tax and inheritance
taxes.

In addition, intergovernmental organisations, such as the

Financial Action Task Force, combat money laundering, terrorist
financing and other threats to the integrity of the international
financial system; this has resulted in most governmental

legislators imposing more and more disclosure legislation on

its subjects to establish and disclose who the beneficial owners
behind structures are. Although this approach benefits all of us,

it has made the confidentiality of personal wealth going forward
more difficult for a wealthy family. >
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» Suppose itis apparent that interpersonal family relationships are strained at
the commencement of the process; it is advisable to cease the process. Rather,
first allow for a process where open and honest family discussion can be
facilitated, allowing for any underlying issues to be cleared first, as unresolved
issues will ultimately affect the longevity of the family office structure.

From my experience, because the spouses of one’s descendants will always
impact family dynamics and relationships, one should include them in the
initial family office concept phase to make them feel part of the process
and also to have them participate in the process. The initial phases relate to
concept design and the identification and formulation of vision and values.

Usually, the father, mother or both, who made or accumulated the

initial wealth, are the drivers behind the formation, establishment and
implementation of a future strategy for the family wealth and would start the
process with an introductory family meeting.

At this meeting, the family's long-term vision, with or without the assistance
of a qualified person, must be determined. Determining one's vision is more
challenging than it may seem; honest and open communication must be core
rules of engagement in this process. From practice, it helps to determine the
family's core values first and then formulate a family vision that tends to fall
into place.

Determining the family’s core values requires open, honest and frank
discussions. List extraction and initial values identified must be tested until
such time that it resonates with everyone.

Then, once the shared vision has been identified and there is a genuine
buy-in from all the family members, the more technical and strategic process
can commence. Other processes require some or all of the following sub-
processes, namely:

e Creating a Family Charter, also known as the Family Constitution.
This document is the cornerstone of the family offices. It establishes
a Family Governance Committee, comprising family members and
key stakeholders responsible for its development. The Charter must
state the family values, vision, objectives, governance structure,
decision-making processes, succession planning, conflict resolution “Not consider/ng
mechanisms and regular review and revision procedures.

these aspects may
e Aclearand well-formulated governance structure is paramount result in future value

for a family office to flourish. Weak governance can result in asset
mismanagement and conflicts among family members. Therefore, a N
definition of roles, responsibilities and decision-making processes is second generation
essential to maintain the family office's efficiency and stability.

not lasting beyond a

e Anequally important aspect is the implementation of robust risk
management strategies. Creditors, divorces, death and volatile
markets all have an impact on these. Families must develop plans to
protect their wealth from potential downturns or unforeseen events.
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e Technology and embracing new ways are often critical drivers in
family offices which normally learn toward new and innovative
strategies.

e Education strategies support the longevity of the office and it
is important for family members to have a basic understanding
of financial planning, international trends and political
developments, as well as a general understanding of investment
philosophy and risks.

e Effective communication plays a critical role in making a family
office successful. Open and collaborative communication helps i
avoid and manage conflicts and misunderstandings that can arise,
thereby preventing destabilisation within the office.

e Legacy planning is another critical fiduciary aspect for families.
Establishing a combination of various legal structures such as
foundations, trusts, companies and a well-crafted Family Charter,
ensures comprehensive legacy planning. Owing to different
legal jurisdictions and taxation systems, these processes may
be complex, necessitating expertise in cross-border legal and
fiduciary matters, as wealthy families all have global citizens these
days.

e Strategic philanthropic structures are designed to make a lasting
impact on society. Strategic planning is vital to ensure the success
of these initiatives, as well as their alignment with the family's core
values; it is not driven by pure emotion.

Lastly, from an international structuring perspective, the various legal
entities in different jurisdictions and the tax residency of family members
or the ownership and control that family members may have in these
structures are key considerations that must be constantly reviewed and
considered. All of these elements could result in entities being migrated
between jurisdictions via controlling directorship or creating permanent
establishments by residing in a specific jurisdiction and working remotely
for a family company. The latter has been under the radar of many
countries' tax authorities and the Organisation for Economic Co-operation
and Development (OECD) has released a report on this issue called,
“Implications of remote working adoption on place-based policies’, dated
22 June 2021.

In summary, establishing a family office is pivotal in achieving long-term
financial success and legacy preservation for affluent families. Considering
the complexities in the current society, it is essential to have the correct
professional team supporting you. Not considering these aspects may result
in future value not lasting beyond a second generation. Planning in the
event of wealth preservation should be a key driver for the wealthy family
with adequate resources.
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» ZAHRA RAWIJEE, Director, Uzenzele Holdings (Pty) Ltd

When looking at the South African business landscape, it is evident that entities owned and
run by women, particularly by black women, make up a very small percentage of the whole.

he 2021 Mastercard Index of Women
Entrepreneurs (MIWE) report showed that only
219% of businesses in SA are owned by women
(See https://www.mastercard.com/news/media/
phwevxcc/the-mastercard-index-of-women-
entrepreneurs.pdf). Most of these are very small or informal
businesses that therefore tend to be left out of funding and
investment opportunities.

However, there is an avenue that is open to, and looking for,
projects and businesses that are owned and managed by
black women—Developmental Funding Institutions (DFIs).

Institutions such as the Department of Trade, Industry and
Competition (dtic), the Industrial Development Corporation
(IDC) and the National Empowerment Fund (NEF), to name
but a few, have incentives and preferential funding that can
benefit businesses owned by black women.

‘Black’ as defined by the B-BBEE Codes
A question that | am often asked is: “What does ‘black’
mean?”

Understanding the definition of 'black’ is important because
many black individuals in South Africa, both men and
women, exclude themselves from opportunities because
they do not realise that they fall into this category.

In terms of the B-BBEE Code of Good Practice, section 1
defines ‘black people’as:

Africans, Coloureds and Indians —
a. who are citizens of the Republic of South Africa by
birth or descent; or
b.  who became citizens of the Republic of South Africa
by naturalisation —
i.  before 27 April 1994; or

ii. onorafter27 April 1994 and who would
have been entitled to acquire citizenship by
naturalisation prior to that date.

The courts have confirmed that Chinese people who fall
under the classifications above are also considered ‘black
for purposes of the Act.

1

So, for the purposes of this article, ‘black’means African,
Coloured, Indian and Chinese individuals.

Funding available to black women
Grants:

When it comes to DFIs and grant funding, the dtic
is the main institution that offers several incentive
programmes to South African businesses.

While none of these grant incentives is specifically
geared towards women only, there is support for
women-owned businesses that apply for these
incentives.

The Black Industrialist Scheme (BIS) is an example of an
incentive that has supported a number of businesses
owned and run by black women; these projects have
seen good growth and sustainability over the years.

The BIS is a cost-sharing grant available to manufacturing
entities that are majority black owned, managed and
operated. This incentive will contribute between 30%
and 50% towards qualifying capital expenditure (capex)
costs, to a maximum grant contribution of R50 million.
This grant is not repayable and it is tax exempt.

Qualifying capex includes: machinery, tools and
equipment, building and building improvements, and
commercial vehicles. >



https://www.mastercard.com/news/media/phwevxcc/the-mastercard-index-of-women-entrepreneurs.pdf 
https://www.mastercard.com/news/media/phwevxcc/the-mastercard-index-of-women-entrepreneurs.pdf 
https://www.mastercard.com/news/media/phwevxcc/the-mastercard-index-of-women-entrepreneurs.pdf 

Example:

A 100% black women-owned entity that manufactures
chemicals for the mining industry needs R80 million in order to
set up a factory to supply her clients with these products.

The cost of the factory is:

1. Machinery, tools and equipment—R55 million
2. Building of the factory—R10 million

3. Commercial vehicles—R5 million

4. Working capital—R10 million

Items 1 to 3 above are ‘qualifying costs.

The business scores full points and is approved for 50% of the
qualifying costs.

The BIS will contribute R35 million towards the project as a
non-repayable and tax-exempt grant.

The BIS targets industrial-sized manufacturing projects that
require an investment of at least R30 million and offers black
women the opportunity to establish significant businesses and
be meaningfully included in the economy.

The APSS (Agro-Possessing Support Scheme) is another cash
incentive in the form of a grant from the dtic. This grant focuses
specifically on the agro-processing sector and offers a cost-
sharing grant of between 20% to 30% of qualifying costs to a
maximum contribution of R20 million.

Quialifying costs for this incentive are the same as for the BIS but
the minimum investment is R1 million, making this incentive an
option for smaller projects.

While black ownership is not a prerequisite for this incentive,
applicants with majority black ownership will benefit from the
higher contribution percentage.

Other grants from the dtic include the Automotive Investment
Scheme, the Critical Infrastructure Programme, the Film and
Television Incentive and Global Business Outsourcing.

Information on the various dtic grants can be found on their
website: http.//www.thedtic.gov.za/

Loans

While loan funding does not provide the same boost that cash
grants offer, it is a vital source of capital for businesses looking
to establish themselves or to expand. Many women are scared
of loans because they do not have much experience with credit;
they fear what will happen if they default. However, studies
around the world have shown that women-owned businesses
tend to be better borrowers with lower default rates than those
owned by men.

Loans also become critical when applying for cost-sharing grants
because there is a funding gap which needs to be raised before

FUNDING 0PPORTUNITIES

the full investment requirement can be reached. In the BIS example
above, the grant would contribute R35 million towards an R80 million
project leaving a funding gap of R45 million which would need to be
raised. The most likely type of funding in this situation is a loan.

Both the IDC and NEF offer loans to black women-owned businesses,
often at preferential rates, which can be as low as 2.5% in some cases.
These institutions also provide payment moratoriums or ‘holidays’
before repayments are expected to commence. These benefits, along
with others, make them sound options for funding.

These institutions make a concerted effort to support women-owned
businesses and projects; whereas the process is not necessarily easier
for women, their applications are welcomed.

The importance of a quality application

While the above and other funding is available to Black women-owned
businesses, it is extremely important that applications made to funding
institutions are of high quality.

The fact that funders are looking for women-owned businesses to
support does not mean that they should forgo their duty to make
sound investments. It is important to spend time on the business
fundamentals to show the viability of the project and to reassure these
funders that the proposed project will be viable and sustainable.

The financial model and forecast are vital; these must have enough
detail backed by reliable evidence to demonstrate that the business
will be well run. In addition, the team leading the company must be
qualified to implement the project successfully.

“Understanding the definition of 'black’
is important because many Black
individuals in South Africa, both men

and women, exclude themselves from
opportunities because they do not realise
that they fall into this category”

In summary

Black women have the opportunity to leverage funding available in
the market to establish significant businesses. The key to unlocking this
funding is a strong application with a strong team to make the project
a reality.
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ARE YOU A SOCIAL
INFLUENCER OR DO YOU

OWN AN ONLINE BUSINESS?

The dos and don'ts of paying your
taxes and claiming deductions

» MAYA NIKOLOVA, Founder of TaxAdvise

Over the last decade, the rise of social

media influencers has become a remarkable
phenomenon in our digital era. Along with this
came the trend to professionalise this field; social
media influencers started approaching their
work as a full-time career. They began to bestow
time, determination and resources to create
high-quality content and grow their followers

s the number of influencers'followers increased, so did

their effect on consumer behaviour amplify. They entered

into partnerships with various brands to promote

and endorse products, services and experiences. In

turn, these brands became leading marketing tools
in the hands of businesses to reach their target markets in a more
integrated personal way, as influencers could effectively weave brand
messaging into their content, thereby leveraging their authenticity
and trust with their followers.
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Conversely, online business platforms already started evolving
at the turn of the century. Nowadays, these platforms
represent a substantial part of our lives, especially during the
recent pandemic. Virtual reality is a product and a part of our
society.

Social influencers often have their own online businesses
where they endorse and sell the products and services
advertised and promoted in their posts.

Of course, challenges and controversies have also increased
with the growth and development of this industry. One such
is the question whether local social influencers are subject to
income tax in South Africa, even if their income was earned
from foreign sources.

The South African tax realm

he turn of the century has also celebrated the transition of
the South African income tax system to a residence-based one
since the years of assessment that commenced on or after 1
January 2001. Persons who are tax residents in the Republic,
are taxed on their worldwide income, subject to certain
exclusions. Persons who are not residents for tax purposes, are
only taxed on their income from a source within the Republic.



‘Resident’is defined in our Income Tax Act as “any natural person
who is ordinarily resident in the Republic” or complying with all the
requirements of the physical presence test. As the term ‘ordinarily
resident’is not defined in the legislation, there are various tests to
determine whether a natural person is ordinarily resident in the
Republic.

Obligation to register for income tax

Why is this important to a social media influencer who is based in
South Africa and who is earning income from foreign companies
and brands? Because a social influencer who is a resident in the
Republic for income tax purposes, is liable to declare all their
worldwide income in their income tax return. Notably, the social

influencers are conducting a trade as defined in the Income Tax Act:

"

trade’ includes every profession, trade, business, employment, calling,
occupation or venture, including the letting of any property and the use
of or the grant of permission to use any patent as defined in the Patents
Act or any design as defined in the Designs Act or any trade mark

as defined in the Trade Marks Act or any copyright as defined in the
Copyright Act or any other property which is of a similar nature”.

Thus, natural persons earning income from trade, and residents for
tax purposes in the Republic, are chargeable with income tax (or
any other tax as relevant), leviable under the Income Tax Act, and
are defined as taxpayers in this act.

Many young people, some of whom may still be at school, become
social media influencers and start earning income from their trade
activities. They do not realise that they must register for income

tax. There is no minimum age for a taxpayer.” ‘Taxpayer’ means any
person chargeable with any tax leviable” under the Income Tax Act of
South Africa. In addition, tax is chargeable on taxable income, which
is the product of gross income less exemptions and less allowable
tax deductions.

Requirement to register for provisional tax

A taxpayer who earns income from trade, is also defined as a
‘provisional taxpayer’according to the definition in paragraph 1

of the Fourth Schedule to the Income Tax Act; it means that “any
person who derives income by way of any amount which does not
constitute remuneration or an allowance or advance contemplated

in section 8 (1)". Any person who earns income from trade is thus
included in the provisional taxpayer definition and must, therefore,
also register for provisional tax in addition to their income tax type
registration. Provisional tax for a year of assessment of an individual
taxpayer is declared and paid at the end of August and February
every year; it is a method of paying the income tax liability in
advance. Provisional tax is calculated on the taxpayer’s estimated
taxable income.

What is gross income, income and taxable income
All taxpayers must be cognisant of the concepts ‘gross income),
‘income’and ‘taxable income’in order to understand how to
compile their income tax returns effectively.

DOSAND DON'TS OF PAYING YOUR TAXES -

‘Gross income’ means “in the case of any resident, the total amount,

in cash or otherwise, received by or accrued to or in favour of such
resident. . ., excluding receipts or accruals of a capital nature, but
including, without in any way limiting the scope of this definition, such
amounts (whether of a capital nature or not) so received or accrued as
are described hereunder . .. ". Gross income is significant as the basis
upon which income tax liability is determined. The tax legislation
allows for certain exemptions from normal tax to be excluded from
gross income to arrive at a taxpayer's income. After having deducted
amounts allowed under the Income Tax Act, the taxable income of a
taxpayer on which income tax liability is calculated, is established.

Gross income, which is assigned under different categories such as
remuneration income, income from trade, etc, must be declared in
the income tax return of a taxpayer.

Persons, including social media influencers and online business
owners who earn income from trade, must include all their earnings
under gross income. Usually, the electronic income tax return form
ITR12 on eFiling requires taxpayers to declare different incomes
from trade separately if they have more than one trade. This is
illustrated in the following example: You earn income from sources
related to your activities on social media platforms such as YouTube,
Instagram, TikTok, etc. Additionally, you may receive gross income
from online business trading, such as selling fashion clothing and
accessories or high-end cosmetics. These two streams of income
may be considered two separate trades and may be distinguished
respectively in your income tax return.

Allowable tax deductions

The Income Tax Act allows certain expenses to be deducted for tax
purposes. The general deductions formula contained in section

11(a) of the Income Tax Act states that "expenditure and losses actually
incurred in the production of the income, provided such expenditure and
losses are not of a capital nature” are allowed as deductions from the
income of taxpayers carrying on a trade. >

“Just remember that becoming a
compliant taxpayer is another way

of confidently influencing your
followers to do the right thing!”

TAXTALK 2 9
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Taxpayers may deduct all expenses that they have incurred
in the production of theirincome from trade as long as the
expenses are not capital in nature. Let us first start with the
‘capital in nature’part of the general deduction formula. The
‘tree and fruit’ principle in tax was established in the Visser
case (Visser v CIR SATC 271), where it was held that"Income’is
what capital’ produces, or is something in the nature of interest
or fruit as opposed to principal or tree" The principle clearly
distinguishes that the capital is represented by the ‘tree; and
income, or revenue, is the ‘fruit’ of the tree. If an influencer
uses their motor vehicle to travel in the country because they
post videos on YouTube about the beauty of nature in South
Africa, the car is their tree. A fancy specialised camera and

all the equipment necessary to shoot, edit and produce the
videos, would also be considered part of the tree. The fruit of
the tree’is the video published on social media platforms. So,
if a taxpayer acquires a new upgraded motor vehicle or new
equipment, these expenses would not be allowed as a tax
deduction because they are ‘capital in nature'

However, expenses associated with maintaining the ‘capital;
such as servicing the motor vehicle or repairing the specialised
professional equipment, would be allowed under the general
deduction formula. Additionally, the taxpayer is permitted to
deductions under section 11(e), “representing the amount by
which the value of any machinery, plant, implements, utensils
and articles owned by the taxpayer or acquired by the taxpayer
as purchaser in terms of an agreement and used by the taxpayer
for the purpose of his or her trade [emphasis added] has been
diminished by reason of wear and tear or depreciation during the
year of assessment”. These deductions relate to assets owned
by the taxpayer or acquired under instalment sale agreements
and used in the taxpayer’s trade.

Typically, tax-deductible expenses include rental of premises,
salaries and wages, telephone and internet expenses,
stationery and printing, etc.

It is of great importance to emphasise that section 11(a) must
be read together with section 23, which deals with deductions
not allowed in determining taxable income. Influencers

and online business owners would mostly trade as sole
proprietors, that is, as individual taxpayers and they will be
subject to personal income tax (PIT). Section 23 of the Income
Tax Act prohibits certain deductions in the determination of
the taxable income, such as domestic and private expenses
incurred in the cost of the maintenance of any taxpayer, his
family or establishment,

TAXTALK

trade of the taxpayer. Nonetheless, a taxpayer who has part
of their residence occupied for the purposes of the trade,
may claim deductions associated, but not limited to, the
rental, water and electricity, municipal expenses and other
expenses, which are prorated according to the space of the
occupied premises for the purposes of the trade.

A taxpayer who earns income from their social media
platforms may also be entitled to deduct specific expenses
related to a particular project, for instance, special clothes
or special products purchased to create content, which
ultimately produces revenue.

It is prudent to have your tax return always prepared and
submitted by a registered tax practitioner, especially if you
have complex tax-deductible expenses and if you are not
quite sure how to deal with these.

Conclusion

Dos:
Do register for income tax;
Do regjister for provisional tax;
Do timeously submit your provisional tax returns twice
per tax year;
Do submit your income tax returns every year;
Do pay your income tax and provisional tax on time to
avoid imposition of late payment penalties and interest;
Do consult with a registered tax practitioner regarding
your income and provisional tax returns; and
Do claim your tax deductions sensibly and reasonably.

Don’ts:
Don't assume that you don't have to pay income tax;
Don't under-declare your gross income;
Don't overstate your tax-deductible expenses;
Don't rely on unprofessional attitudes towards your
taxpayer's obligations; and
Don't hesitate to use the services of a registered tax
practitioner, who will guide you in your journey to
become a tax influencer too!

Just remember that becoming a compliant taxpayer is
another way of confidently influencing your followers to do
the right thing! Partnering with a qualified tax professional
for relevant content creation is a powerful tool to achieve
your objective and attract even more likes.
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WEALTH CREATION VEHICLES

STILL A PROMISING IDEA FOR HER?
WEALTH CREATION VEHICLES

ELKE BRINK, Wealth Advisor at PSG Wealth

There is something | find extra special in August
when we get to celebrate women and wealth.
Ibelieve every woman needs to ensure that she
is financially independent and protected.

here are a few realities we need to keep in mind when we
are planning our financial futures as women.

Longevity—we live longer than men. The average
woman’s life expectancy is four to six years longer
than that of men in South Africa. Therefore, we need
not only plan for a longer retirement term, but we
also need to keep in mind that we will take over the
family wealth; we need to be able to manage it when
the time comes. Consequently, it becomes much
more imperative to ensure that we are informed and
involved with the household’s financial portfolio.

We tend to spend less time in the workforce due to
raising a family.

In many occupations, we still earn less than our male
counterparts.

Taking all of the above into account, we have a few additional
challenges when we are securing our own financial futures, as we have
to reach the same outcome with different inputs in many scenarios.

What I am quite passionate about is that women are actually quite
good at investing!

Women currently make up 50% of the Fortune 500 workforce but
only hold 4% of the chief executive officer (CEO) spots (26 out of 500).
In 2005, Alex Haslam and Michelle Ryan completed a study entitled
‘The Glass Cliff’ They surveyed the top 100 companies on the United
Kingdom's (UK’s) Financial Times Stock Exchange. They found that
companies that had experienced volatility or poor performance in the
previous five months were more likely to appoint a woman as CEO.
This study was supported in 2013 when Allison Cook and Christy Glass
analysed all the Fortune 500 CEO transitions over a 15-year period

and found that women were more likely to be named CEO when
companies were underperforming.



There is plenty of research that supports the view
that having women around the table makes a
significant difference.

Mixed-gender boards outperform all-male
boards (Credit Suisse, The CS Gender 3000:
women in senior management).
Women-led hedge funds perform in line
with or exceed those managed by men
(KPMG, Women in Alternative Investments: A
marathon not a sprint, 2014).

The Fortune 500 companies with the
highest proportion of women performed
better than those with the lowest (Catalyst
Information Centre, 2013).

One of the most intriguing studies of 21 980 firms
across 91 countries found that those that went from
having no female senior executives to having 30%
female representation increased their net revenue
by 15%.

When it comes to saving and investing, the success
stories are very much the same. Being a financial
adviser, one of the most fascinating things is that
for the majority of my client base, the women have
become the decision makers about the family’s
investment portfolio and, in many cases, they earn
more than their partners. Women may be more

conservative with regard to taking the plunge and
investing in the stock market. However, multiple
studies have shown that when they do invest,
women not only outperform the market but in
many cases, also their male counterparts.

Warwick Business School completed a study
including 2 800 UK men and women, tracking
their performance over a three-year period. The
men outperformed the index by 0.14%, whereas
the women outperformed the index by 1.94%—a
1.8% outperformance compared to the men. The
same Warwick study concluded that women also
trade less frequently than men. On average, women
traded nine times as opposed to 13 times for men
over the three-year period. In my experience,
women are better at sitting on their hands and
resisting the urge to act when needed.

Therefore, it can be argued that building a resilient
portfolio comes quite naturally for us. As the readers
of this publication know very well, it is essential to
avoid paying unnecessary taxes.

Why not ensure that you are optimising your annual

tax benefits when it comes to investment too?

Here is a three-step plan to optimise a tax-friendly
portfolio:

weALTH CREATION VEricLes TR

Let us start with retirement planning which

is probably the most under-utilised benefit.
Contributions to a retirement fund are tax
deductible. This can consist of a combination of a
retirement annuity, as well as a pension or provident
fund with your company. These contributions can
be deducted from your taxable income up to a
maximum of 27.5% of your total remuneration

or taxable income, capped at R350 000 p.a. If you
exceed these contributions, you start building up a
‘pool’of contributions, which is referred to as your
disallowed contributions. At retirement, you will be
allowed to withdraw R550 000 tax-free, provided
that you have not previously made withdrawals.
Because you can deduct these previously
disallowed deductions from the cash lump sum
you are able to withdraw at retirement, you can
effectively increase the tax-free amount indefinitely
when tax is calculated. If you can build up a
substantial disallowed contribution ‘pool; you can
increase this to a few million over your working life.

Once retired, the portion of your retirement
portfolio that you did not take as a cash lump sum,
gets converted to a guaranteed life annuity and

or living annuity. The income you earn from this
investment is taxed on the income tax scale. But
here, the benefit of section 10C of the Income Tax
Act becomes applicable. Whatever portion of your
disallowed contribution ‘pool’is still available can
be offset against this income. Essentially, you can
earn a tax-free income for years by utilising your
disallowed contributions. >
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:

Optimise your tax-free investment. You are allowed to
invest R36 000 p.a. and R500 000 in your lifetime into a
tax-free product. It will take you approximately 14 years
to reach the allowed limit on this investment - if you
contribute at the annual maximum rate. You can still
leave this portfolio to benefit from compound interest
after the limit has been reached.

If you only remained invested for 14 years and made

the maximum monthly contributions over this time,
assuming an average return of the consumer price index
(CPI) + 6% p.a. at today’s inflation rate, then you would
already have a fund value of R1 228 959. Let us assume
that these funds are left another 15 years to benefit
from time in the market, growing at the same rate. Now
your fund value has grown to R6 726 7878.This can be

“we have a few additional
challenges when we are
securing our own financial
futures, as we have to reach the
same outcome with different
inputs in many scenarios”

TAXTALK

accessed 100% tax-free, thereby supplementing
your tax-free income earned from your living
annuity with income from your tax-free investment.

Structuring a voluntary investment for short-term
needs or emergency funds (capped fund value—
you want to keep the fund value low enough to
ensure you will stay within your annual exclusions
on all tax benefits).

With a voluntary or flexible investment, there
are two main tax implications that need to be
considered. An annual exemption or exclusion
applies to each.

For any interest-bearing asset class (cash and bond
exposure), this also applies to cash in the bank; an
annual interest exemption applies. This is currently
R23 800 p.a. and if you are over the age of 65, this
becomes R34 800 p.a. Any interest earned over
and above your exemptions will be taxed at your
marginal rate.

Funds allocated to growth assets (equity exposure)
can trigger capital gains tax (CGT). This is where
you are essentially taxed on your growth earned.
CGT is triggered on the disposal of an asset, e.g. the
sale of a house. In the investment vehicle, it will be
triggered by withdrawing or switching equities—
perhaps because of a change in strategy. This is
something that can be calculated and therefore
known and planned for. Each individual gets

an annual capital gain exclusion of R40 000. (To
determine the CGT, there is a formula that applies
using the net capital gain, the inclusion rate of 40%
and your marginal rate).

By maximising your tax benefits in a disciplined
manner, you can give your investment portfolio a
welcome boost and help to ensure that you remain
on target to reach your goals.
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A COMPREHENSIVE

GUIDE TO INCOME

TAX AND VAT FOR SMALL TO
MEDIUM BUSINESSES

» NATASHA LORDE, Founder: Lorde Business Solutions

In the complex world of taxation, small to medium businesses often

find themselves navigating a labyrinth of regulations and requirements.
Understanding the intricacies of tax laws and their implications for your
business is crucial to ensure compliance and avoid penalties. This guide aims
to provide a comprehensive overview of tax and VAT for small to medium
businesses, particularly for those who are technical tax practitioners.

ften when it comes to business tax,
we only know of a one-size-fits-all
approach. One might only think of the
28% (now 27%) tax rate but there are
different tax options that businesses
can choose to align with their tax plan and strategy.

One tax system is not a silver bullet and businesses
should not spend their time aiming to take up one
tax system over another, rather, they should run

their numbers and do their tax calculations taking
into account all of the qualifying systems and then
choosing the one where they are most tax optimized.

TAXTALK 3 5



I /0N S IVE GUIDE TO INCOME TAX

Micro businesses with an annual turnover of R 1 million or less
who are eligible are individuals (sole proprietors), partnerships,
close corporations, companies, co-operatives and those who
meet the requirements set out in the Turnover Tax application
form (TTO1).

The documents required for Turnover Tax compliance include
proof of annual turnover, business registration documents and
tax clearance certificates. It is essential to keep these documents
up-to-date and readily available to avoid any potential issues
with the South African Revenue Service (SARS).

Non-compliance with Turnover Tax regulations can result in
penalties. According to section 210 of the Tax Administration
Act, these penalties can be up to 10% of the amount of tax
payable. Therefore, it is in the best interest of businesses to
ensure they meet all the requirements of this tax system.

Small Business Corporation (SBC) tax rates

Small businesses may qualify for Small Business Corporation
(SBQ) tax rates, a progressive tax system designed to benefit
small businesses. To qualify, a company must meet several
criteria, including being a close corporation, private company
or co-operative, all shareholders or members must be natural
persons and the gross income of the company must not exceed
R20 million for the year of assessment. They should also not be
personal service providers as set out in the Fourth Schedule of
the Income Tax Act. The tax rates for this tax scheme are from
0%-27% (the exact percentages can be found here). >

P Before getting into the options, it is worth noting that the tax rates change
annually, albeit incrementally. However, for the most accurate calculations,
whether calculating in hindsight or foresight, it is best to refer to the SARS
tax tables.

Here are a few income tax options that businesses can choose from:

Corporate Income Tax

Corporate Income Tax (CIT) is the default tax rate and it is a tax imposed on
companies resident in the Republic of South Africa, which are incorporated
under the laws of or which are effectively managed in the Republic and
which derive income from within or outside the Republic. A company does
not need to register for this tax type, opt into it or qualify for it—as long as
the company is registered, it will be taxed on its profit, i.e. income qualifying
section 11 deductions at the applicable rate in the year of assessment.
Non-resident companies which operate through a branch or which have a
permanent establishment in the Republic are subject to tax on all income
from a source in the Republic. For the years of assessment ending on 31
March 2023 and later, the rate of CIT payable is 27% (previously 28%).

Turnover Tax

Turnover Tax is a simplified tax system designed specifically for
microbusinesses with an annual turnover of less than R1 million. This system
is intended to ease the tax obligations of smaller businesses, making it more
manageable and less time-consuming.

To qualify for Turnover Tax, a business must generate sales through its
activities that total less than R1 million for the year of assessment. This
total excludes all capital-related receipts, including proceeds from the sale
of significant business items and certain government grants, as per the
Income Tax Act.
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This tax type is an option that must be opted into on the tax
return when submitting the ITR12 on the anniversary of the tax
year end of the corporation. Unlike turnover tax, you do not
need to register or deregister for it, nor do you need to have a
specific year end to participate. If the corporation qualifies for
the tax benefits within the SBC Tax regime, they can make use
of the applicable deductions and sliding scale tax rates.

Provisional Tax

Provisional Tax is not a separate tax from income tax. It is a
method of paying the income tax liability in advance, ensuring
that businesses do not accrue a large tax debt on assessment.
This system allows the tax liability to be spread over the
relevant year of assessment, making it more manageable for
businesses. This tax type is applicable regardless of the annual
income tax system opted into.

All businesses are automatically registered for Provisional Tax.
Payments are based on forecasts, highlighting the importance
of accurate financial planning. Overpaying or underpaying
SARS can lead to complications, so it is crucial to ensure that
these forecasts are as accurate as possible.

The requisite documents for Provisional Tax compliance
include proof of income, business registration documents and
tax clearance certificates. Keeping these documents accurate
and up-to-date is essential for smooth tax operations.

Non-compliance with the Provisional Tax regulations can result
in penalties. As per section 213 of the Tax Administration Act,
these penalties can be up to 20% of the unpaid tax. Therefore,
ensuring compliance with these regulations is of utmost
importance.

Employee Tax (PAYE)

Pay-As-You-Earn (PAYE) is a withholding tax on employees’
income. This tax is considered an advance payment of income
tax due by the employee. Upon assessment, any excess tax
paid above what is owed will be refunded to the taxpayer.

As a business owner and employer, it is mandatory to deduct
the Unemployment Insurance Fund (UIF) and PAYE tax from
staff salaries every month. Failure to submit the monthly
declaration of PAYE, UIF and Skills Development Levy (SDL) on
time can result in fines from SARS.

The necessary documents for PAYE compliance include
employee salary records, UIF contribution records, SDL
contribution records and EMP201 forms. Keeping these records
accurate and up-to-date is crucial for smooth tax operations.

COMPREHENSIVE GUIDE TO INCOME TAX

“Understanding and complying with
tax requlations is a crucial aspect of
running a small to medium business”

Non-compliance with the PAYE regulations can result in
penalties. According to section 210 of the Tax Administration
Act, these penalties can be up to 10% of the amount of PAYE
not deducted. Therefore, ensuring compliance with these
regulations is of utmost importance.

Value-added Tax (VAT)

Value-added Tax (VAT) is a type of consumption tax placed on
a product whenever value is added at each stage of the supply
chain, from production to the point of sale. It essentially aids
businesses in their cash flow operations by allowing them to
pay 15% less on all VAT qualifying expenditures. The Act also
states that businesses collect 15% of all their VAT qualifying
income by levying it on the purchase their consumer makes.
The difference between the 15% allowable VAT deduction on
their business purchases and the 15% collected from their
clients is paid over to SARS or received as a refund in the case
where the business has spent more in VAT than it has collected.

A business only has to register for VAT if its taxable funds
exceed R1 million in value within a 12-month period. A
business can opt into a voluntary registration if its revenue is at
least R50 00 within a 12-month period.

The necessary documents for VAT compliance include VAT
schedules, proof of taxable funds, business registration
documents, tax invoices, credit notes, debit notes and the VAT
registration certificate. Keeping these documents accurate and
up-to-date is crucial for smooth tax operations.

Non-compliance with the VAT regulations can result in

penalties. According to section 33 of the Value-added Tax Act,
these penalties can be up to 10% of the amount of VAT not
accounted for. Therefore, ensuring compliance with these
regulations is of utmost importance. 4
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Dos and Don'ts

* Do ensure your business is registered for the correct taxes.

*  Don'tignore your tax obligations. Non-compliance can lead to
penalties and interest charges.

e Do keep accurate and up-to-date records of all business
transactions.

e Don't mix personal and business expenses. Always keep them
separate.

e Do consult with a tax professional if you are unsure about your tax
obligations.

Potential Consequences

Non-compliance with tax obligations can lead to various consequences,
including penalties, interest charges and legal action. Penalties can
range from 10% to 200% of the amount of tax owed, depending on the
nature of the non-compliance. Interest is charged at the prescribed rate,
which changes periodically.

Understanding and complying with tax regulations is a crucial aspect of
running a small to medium business. It is always better to be proactive
about tax obligations. It is much easier and less costly to establish the
right foundations now than to rectify issues down the line.

®
Become an FPSA® to B ‘SA
comply with the
fOndard THE FIDUCIARY INSTITUTE OF SOUTHERN AFRICA
new s

®
The Fiduciary Practitioner of South Africa® HOW do | become an FPSA ’P

(FPSA®) designation is the new standard for
fiduciary practitioners in South Africa. It is a
mark of quality and peace of mind for
consumers of fiduciary services in Southern
Africa as it indicates that, apart from the

In order to attain the FPSA®, you need to be a FISA member. You
first have to enter and successfully complete the distance-based
Advanced Diploma in Estate and Trust Administration offered by
The School of Financial Planning Law (SFPL) at the University of

qualifications a member holds, he/she has
demonstrated the ability to act as a
professional in the highly technical fiduciary

field. The FPSA® standard will soon be the only
accepted standardin the fiduciary industry.

If you have three years' relevant work
experience in any area of the fiduciary
industry, you can join FISA as a full member. For
those who have less than three years FISA
offers candidate membership.

Free State. Applications for the 2023 diploma close on
15 January 2023.

As the FPSA® designation is proprietary to FISA it is only awarded
to FISA members. FISA memlbers must have at least three years
of practical experience in the fiduciary field and must comply
with ethical requirements to apply to FISA for the FPSA®
designation fo be awarded to them. Candidate memibers of FISA
may choose to study the Diploma at the SFPL while gaining three
years of practical experience in the fiduciary field, following
which they must upgrade to full FISA membership.

NEWSFLASH! Register for the 13th Annual FISA Conference NOW!
| Sandton Convention Centre on 17 October 2023 | |
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RECEIVING GIFTS (AN

declaring this? Spousal transfers—

benefits and burdens

» LIEZEL TREDOUX, Head of Tax Law and Senior Lecturer at Unisa

It has been said that one
should not look a gift horse
in the mouth. However, if
the gift bears a tax liability,
one might reconsider the
giving and acceptance
thereof.

> f the gift is made between spouses, unintended tax
consequences could expose a partner or spouse to an
unexpected tax burden in specific circumstances. Tax
legislation regulating gifts between partners and spouses
—L_ sometimes offers beneficial tax treatment to spouses or
partners by exempting the transfer from tax. The application of
this potential benefit, however, depends on several requirements
that should be met and does not apply to all types of partners
or spouses, all transfers or all types of property. This contribution
briefly analyses the main burdens and benefits of domestic
transfers between spouses or partners in their lifetime during
the relationship (excluding death or divorce) while they are tax
resident in South Africa.

L i
Parties involved and meaning of the term‘spouse’in _

tax legislation

Itis important to determine who is considered a partner or spouse

for tax purposes prior to engaging in tax planning or determining

the tax consequences of a gift or transfer. The understanding

of the term partner or spouse has evolved to such an extent in
society that many variations of romantic relationships exist.

] e
ol
\

5 r.
=

4 0 TAXTALK



P Section 9(2), read with section 9(3) of the Constitution of the Republic
of South Africa, 1996, (hereafter the Constitution), provides that the
state and no other person may directly or indirectly discriminate unfairly
against a person on the grounds of marital status, sex, sexual orientation,
religion, belief, culture, gender or conscience (amongst other grounds).
As the Constitution is the supreme law of the land, all conduct or
legislative provisions in conflict with it is invalid (s2 of the Constitution).
The development of a constitutional dispensation in South Africa,
specifically the right to equality as enshrined in section 9 of the Bill of
Rights in the Constitution, has led to the recognition of a wider group of
persons as partners or spouses and to the amendment of many parts of
tax legislation.

The concept ‘spouse’is defined widely in tax legislation to include
the partner of a person in a recognised marriage or customary union,
a marriage recognised in terms of any religion and a “same-sex or
heterosexual union which the Commissioner is satisfied is intended to be

spousat Transeers |

permanent” (s1 of the Income Tax Act 58 of 1962 [ITA], section 1 of
the Estate Duty Act 45 of 1955 [EDA] and s1 of the Transfer Duty Act
40 of 1949 [TDA]J; definition of ‘spouse’). The EDA definition adds
that the person must be a spouse at the time of death. Marriages

or unions referred to in these definitions are deemed out of
community of property unless the contrary is proved (Proviso to
section 1 definition of ‘spouse’in ss1 of the ITA and TDA). It is not
clear whether this deeming of the relationship as out of community
of property includes or excludes the accrual system. Section 2 of the
Matrimonial Property Act 88 of 1984)(MPA) regards every marriage
entered into after commencement of the MPA (1 November 1984)
that is out of community of property in terms of an antenuptial
contract (ANC) as automatically subject to the accrual system, unless
the accrual is specifically excluded in that ANC. As the definition

of the term ‘spouse’in tax legislation does not constitute an ANC,
one could argue that this section does not apply to relationships
that are not marriages. Many tax provisions do still apply to the
traditional forms of marriages, which are either in community of
property or out of community of property (with or without the
accrual system). Although the ITA definition goes slightly further and
states that the terms'married; ‘husband’ or ‘wife’ shall be construed
in accordance with this definition (s1 of the ITA), this does not go far
enough to address the intricacies that may arise when one considers
the inclusion of marriages in terms of different religions that have
different matrimonial property regimes.

The persons that are considered spouses for purposes of the
application of tax legislation are wider than the traditional concept
of marriage and, therefore, many tax provisions that apply to a
spouse will also apply to same-sex and heterosexual partners in a
permanent relationship.

“The possible tax burdens and/or benefits
of transfers between spouses or partners
depend on the nature of the relationship,
gift and transaction, as well as the specific
tax act that requlates the situation”

Tax legislation does not clarify when a relationship is considered
sufficiently permanent. The Commissioner has the discretion to
determine whether a relationship is “intended to be permanent” (ss1

of the TDA, ITA and EDA, definition of ‘spouse’). To classify persons

in permanent unions as connected persons, SARS views the
term‘permanent’in Interpretation Note 67 (Issue 3 — Connected

Persons December 2017 at 5) as “intended to last for an indefinite

period’, which should be determined after a “review of all of the facts

and circumstances applicable to the particular case These criteria

remain relatively vague and do not elaborate on the specific facts,
circumstances or time that should be considered. >
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SPOUSAL TRANSFERS

The courts have not recently analysed the meaning of ‘spouse’for tax
purposes but have considered it in other matters. Several decisions
indicate an evolution of the concept in line with constitutional values
and the condemnation of unfair discrimination against same-sex
couples (National Coalition for Gay and Lesbian Equality v Minister of
Home Affairs and Others 2000 1 BCLR 39 CC pars 1,9 and 17; Satchwell
v President of the Republic of South Africa 2001 12 BCLR 1284 T pars

3 and 33; Du Toit and Another v Minister of Welfare and Population
Development 2002 10 BCLR 1006 CC pars 8 and 44; Gory v Kolver N.O.
2007 (4) SA 97 (CC) pars 3 and 5-7).

The interpretation of the permanence that is required to qualify as a
spouse differed in each instance and divergent views were expressed.
It seems as if the courts attach more weight to the intention of the
parties, level of commitment, family recognition of the relationship,
shared expenses, joint financial planning and cohabitation than to a
specific time period (see Gory case where the parties cohabited for
only two years compared to the Satchwell case where the parties were
together for fourteen years).

In contrast, heterosexual couples that are not married have not
consistently received the same recognition. In Volks v Robinson (2005
5 BCLR 446 CC), the majority of the Constitutional Court found that
heterosexual permanent life partners should not be afforded the same
legal status as a marriage (Volks v Robinson pars 60 & 62). This differs
from the approach in Jacobs v Road Accident Fund (2019 2 SA 275
GP), where the court recognised a duty of support to a heterosexual
partner of a deceased, described cohabitation as an accepted norm
in society (even though the deceased was still married to another
party with whom he was not living) and granted the claim for loss

of support and maintenance of Ms Jacobs due to the death of her
partner in a car accident (Jacobs case pars 1,5 and 15 and 19). In
Bwanya v Master of the High Court, Cape Town and others (2021 ZACC
51), the majority decision of the Constitutional court confirmed that
the exclusion of a permanent life partnership from the application of
the Maintenance of Surviving Spouses Act and certain sections of the
Intestate Succession Act was unconstitutional (Bwanya case pars 1-8).

Although the definition of the term ‘spouse’in tax context relies on an
intention of permanence, advisors should beware that the discretion
of the Commissioner might differ from their client’s perception of a
specific relationship and that the detailed facts, factors considered and
reasoning of the courts could be instructive in this regard.

The tax consequences of a gift to a partner depend not only on the
question whether the parties are, in fact, classified as spouses but
also on the nature of the gift itself and the nature of each specific
transaction. Specific provisions in each tax act regulate the type of
property that is transferred, as well as the specific transaction in terms
of which it is transferred.

Certain sections in tax legislation benefit spouses by granting specific
exemptions, whereas other provisions guard against the misuse
of the close relationship between partners or spouses. Partners or
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spouses are usually also classified as‘connected persons'in terms of
the definition of this phrase in section 1 of the ITA. As a result, many
provisions that apply to connected persons can catch unaware
spouses with an unexpected tax liability.

Income Tax on the cession of income to a spouse or partner

If a spouse transfers income to their spouse, section 7(2) of the ITA
provides that such an amount is deemed to have accrued to the
transferring spouse if it was transferred as a donation, settlement or
other disposition; the sole purpose thereof was to reduce, postpone
or avoid tax that would have been payable by such a donor. These
anti-avoidance provisions ensure that the person to whom the
income accrued, remains taxable.

Transfer Duty on the transfer of immovable property to
a spouse or partner

Transfers that consist of immovable property or any real right to
immovable property could trigger a liability for transfer duty (s2(1)

of the TDA). If the fair value of the property exceeds R1 100 000,
transfer duty is levied on a sliding scale according to rates that are
published from time to time (s2(2) of the TDA). The spouse acquiring
the property or the person in whose favour the right is renounced is
liable for this duty (S2(1) and 3(1) of the TDA). This should be declared
and paid within six months from the date of the transaction (s3(1)

of the TDA). The immovable property or right thereto is usually not
transferred prior to the payment of transfer duty and the lodging of
a transfer duty declaration on eFiling or through a conveyancer, as
part of the transfer documents that are lodged in the deeds office
and that are integrated with the eFiling system. An exemption from
transfer duty is available when parties get married in community

of property and acquire an undivided half share of property due to
the operation of law when the marriage is concluded (s9(1)(k) of the
TDA). Besides this, spouses or partners do not receive any preferential
treatment or exemption from transfer duty. Similarly, transfers that are
made in terms of antenuptial or postnuptial contracts do not receive
preferential treatment; the full transfer duty must be paid in respect
of such a transfer to a future spouse.

Securities transfer tax on the transfer of securities to a
spouse or partner

If the transfer to a partner or spouse consists of a security as defined
in section 1 of the Securities Transfer Act 25 of 2007 (STA), securities
transfer tax (STT) is payable at a rate of 0.25% of the taxable amount
determined in terms of the STA (s2(1) of the STA). The person
receiving the security is liable for this tax, although it is usually paid
by the agent holding the security on behalf of the owner or the
company that has issued the security if it is a listed security (s5(2)
and 5(3) STA). A security is defined to include a share or depository
receipt in a company or a member’s interest in a close corporation
but excludes the debt part of a share that is linked to a debenture (s1
of the STA, definition of security). The term ‘transfer’is defined widely
and includes transfers, sales, assignments, cessions, disposals and
cancellations or redemptions of a security, but excludes transactions
that do not change the beneficial ownership of the security, the
issue of securities if liquidation transfers (s1 of the STA definition of
transfer). Similar to the transfer duty exemption, partners who enter
into a marriage in community of property and obtain an undivided
half share of a security as a result of the marriage, will not be subject
to STT (s8(1)(i).




» Donations tax on gifts to a spouse or partner

Generally, transfers or gifts may attract donations tax which is levied on a
donor of property in terms of section 54 of the ITA when a resident makes a
disposal of property or gratuitously renounces or waives a right to property
(Welch’s Estate v CSARS 2005 4 SA 173 SCA). This is levied at a rate of 20% for
property under R30 million and 25% on the aggregate value of property
exceeding R30 million (s64(1) of the ITA). The person liable for donations
tax is usually the donor, but s59 of the ITA provides that if the donor

does not pay, the donor and donee are both jointly and severally liable

for the payment of donations tax. All exemptions are subtracted prior to
determining the aggregated value of R30 million (s56 of the ITA). If a spouse
is married in community of property, a donation is deemed to be made by
both spouses in equal shares, unless it is donated from the property which
is part of the separate estate of the specific spouse making the donation
(s57A of the ITA). If spouses are married in community of property, written
permission is required for spouses to donate, transact or alienate specific
types of property joint estate (see s15(2) of the MPA).

Donations should be reported to SARS by the end of the month following
the month in which the donation was made in a declaration on form [T144
(s 60(1) of the ITA). This form contains a part for exempt amounts which
should be completed.

A great benefit of this tax is that donations between spouses are exempt
from donations tax if the parties are not separated under a judicial order
or notarial deed of separation (s56(1)(b) of the ITA). In addition, donations
made in an antenuptial contract or postnuptial contract are also exempt
(s56(1)(a) of the ITA). This applies in addition to the annual exemption of
R100 000 from donations tax.

The Davis Tax Committee suggestions to remove certain
spousal tax benefits

Due to concerns of manipulation and discrimination based on marital status,
the Davis Tax Committee (DTC) suggested the removal of the donations tax
interspousal exemptions in the ITA, except for a reasonable amount that
provides for the maintenance of a spouse (DTC Final Report on Estate Duty
28 April 2016 at 21). The detailed suggestion further included the possible
adoption of the ‘enduring benefit’ principle which would cause a donation
between spouses to be subject to donations tax if it would exist for more
than one year and/or the donations of cash would lead to an accumulation
of wealth for the recipient spouse (DTC Report 22). The imposition of a
monetary threshold to prevent excessive transfers of wealth in the form of
cars, jewellery, cash, personal use items and collectables that fall outside the
capital gains tax framework was mentioned but replaced by the enduring
benefit principle (DTC Report 22). The suggestions have not been enacted
yet.

Conclusion
The possible tax burdens and/or benefits of transfers between spouses or
partners depend on the nature of the relationship, gift and transaction, as
well as the specific tax act that regulates the situation. The question whether
gifts or transfers received from a spouse or partner should be declared is a
double-edged sword. While exempt amounts need not always be declared,
the question is not one that only requires answering from an isolated
tax perspective. For example, a donation, which accrues to a

spouse or is made between spouses during a marriage
out of community of property subject to the accrual
system, is excluded from the accrual calculation

(s5(1) and 5(2) of the MPA). For estate planning
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purposes, it is thus wise to declare donations so that the
assessments may be formally aligned upon dissolution

of the marriage by either death or divorce and to ensure
that the later exclusion of such transfers or donations

are not questioned by SARS. SARS is obliged to make an
assessment if a taxpayer submits a return, even when such
return does not include a determination of the amount of
a tax liability (s91 of the Tax Administration Act 28 of 2011)
[TAA]). A taxpayer has the onus of proving that an amount,
transaction, event, or item is exempt or not subject to tax
(s102 of the TAA). Without declaring transfers received from
spouses, this onus is difficult to discharge. There is also the
risk of differing interpretations of tax provisions and that
SARS may detect and question the taxability of such gifts
or transfers in the declarations made by the other spouse
or using third-party information. This could place a non-
declaring partner in a rather precarious position or lead to
unnecessary and undesirable audits and/or investigations
by SARS. It seems that sometimes a gift horse can indeed
be looked in the mouth.
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I 7100 A5 A MEANS TO ACHIEVING JUSTICE

Blunt tool or sharp scalpel?
Taxation as a means to achieve

justice on gender equality

» SUMARIE SWANEPOEL, Senior Lecturer University of Pretoria & LISA
MARRIOTT, Professor of Taxation at Victoria University of Wellington

On 2 and 3 August 2023, the University of Pretoria organised and hosted an
international taxation conference with the theme: Distributive Tax Justice
in the Global Economy’. On the first day, there was a panel session titled:
"Taxation as a Means to Achieving Justice on Gender Equality’ This brief article
provides a synopsis of some of the information shared in that panel.

he panel was chaired by Yvette Lind, Professor of Tax Law at the Norwegian Business School.

The panellists were: Professor Margaret Chitiga-Mabugu, the Dean of the Faculty of Economic and

Management Sciences at the University of Pretoria who holds a PhD in Economics from the University

of Gothenburg in Sweden; Professor Lisa Marriott, Professor of Taxation at the School of Accounting and

Commercial Law Victoria University of Wellington; Professor Attiya Waris, affiliated with the law school of
the University of Nairobi; and Ms Sumarie Swanepoel, senior lecturer at the University of Pretoria.

The panel commenced with a discussion about the panel members'research on gender, taxation and inequality.

The point was made that tax laws generally do not explicitly discriminate according to gender. However, in

practice, they often impact differently on women and men. There are multiple factors that result in different types

of impact on women, including: gender pay gaps; the greater time spent on average by women to undertake

caring responsibilities; time out of the workforce due to parental responsibilities; working part- or full-time; and

even the types of paid work that are undertaken by women. >
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“The point was made that tax laws
generally do not explicitly discriminate
according to gender. However, in
practice, they often impact differently

on women and men"

Retirement savings is a key issue. On average, women live
longer than men. Women are also more likely to have time

away from paid employment as they engage in caring activity.

Furthermore, the gender pay gap remains (globally, women
in 2022 earned on average 17% less than men). These factors
combine to result on average in lower savings balances

for women. However, tax systems tend to amplify these
problems, as men have a greater ability to take advantage of,
often generous, tax concessions, deductions and incentives
in relation to retirement savings. This results in large gaps in
savings by the time of retirement—with more tax benefits
accruing to men.

TAXATION AS A MEANS TO ACHIEVING JUSTICE -

The specific example of New Zealand was discussed. New Zealand taxes
income and consumption very well. However, it does not tax wealth

in any meaningful manner. There are no comprehensive capital gains
taxes, inheritance or estate taxes. Most land sales also do not attract tax
on gains. Wealth is a particular area in New Zealand where women are
disadvantaged. Men hold more wealth than women but, as wealth has
preferential tax treatment, this disadvantages women. As inequality grows
in New Zealand (average wealth holdings by the top household quintile
are approximately 200 times than that of the lowest household quintile),
there is a strong argument to be made that some form of wealth tax is
needed.

The panel agreed that one of the biggest hurdles in achieving greater
gender equality was access to gender-disaggregated data. At present,

it is difficult to get good data to quantify the problem and, therefore,

to effectively advocate for change. For example, while it is generally
accepted that men, on average, have higher incomes than women, in
some countries, tax reforms have focused on lowering the tax rates for
top-income earners. However, it is well established that increasing the
progressivity of the income tax rates is an effective tool to help address
gender inequality. Usually, these reforms are not accompanied by a gender
analysis that would facilitate transparency regarding the impact of these
reforms on women.

When it came to possible ways in which the tax system could be utilised
to improve gender equality for women, one suggestion was assistance
with childcare. The costs of childcare are high; deducting tax, crediting

or ringfencing tax money in order to provide childcare centres are ways

in which tax can be very specifically used as a‘sharp scalpel'to address a
specific area of gender inequality. This may allow some women to enter or
re-enter the workforce, which would then further improve their financial
position, autonomy and access to resources.

The VAT system was also discussed, with general agreement that
consumption taxes are regressive and can be discriminatory when levied
on essential items that comprise a greater share of the income from the
poor (often female-headed households). The example of sanitary products
was raised. While most VAT systems have zero ratings for some essential or
basic items, some do not zero-rate sanitary products. This is an example of
indirect discrimination.

The issue of positive discrimination was debated. Most panellists were in
favour of discriminating in favour of women in order to address systemic
inequality. Although perhaps contentious, this stance can also be
constitutionally justified in South Africa in particular and it is one way to
uproot and eradicate systemic discrimination.

The panel discussion revealed that the incipient field of gender

equality and taxation holds a great deal more intellectually stimulating
deliberations in store and that taxation could most definitely be a means to
achieve justice on gender equality.
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